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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Second Reading 

Resumed from 21 June. 

DR K.D. HAMES (Dawesville) [4.28 pm]:  Today we are debating the Acts Amendment (Advance Health Care 
Planning) Bill 2006  

The ACTING SPEAKER (Mr P.B. Watson):  Order!  

Dr K.D. HAMES:  Thank you, Mr Acting Speaker.  I am speaking slowly hoping that people will find time to 
move on and hold discussions elsewhere so that no-one misses my riveting comments!   
When I was aware that this bill would be introduced, it was my intention to support it.  I guess that is not a very 
good thing to admit.  I had not seen the bill and I did not know what was in it, yet I was already planning to vote 
in favour of it.  Since being briefed on the bill, studying it and discussing it with various groups I have formed 
the opinion that the bill will not achieve the objectives that it has been purported it will achieve.  I will go 
through in some detail the reasons that I believe that to be the case.   
I advise the Minister for Health that, at this stage, I intend to vote against the second reading of the bill.  I do so 
with some difficulty, because I support the bill’s intent and principles.  However, I cannot support the bill in its 
current form.  I have already mentioned this to the minister outside the chamber, and suggested that, given that 
support, there is an opportunity to consider some of the provisions in the bill to see whether they can be changed.  
I will read out again the first two paragraphs of the minister’s second reading speech. 
The ACTING SPEAKER:  If members want to hold meetings, will they please go outside the chamber. 
Dr K.D. HAMES:  I advise the house that during our party room meeting Liberal Party members voted 
unanimously to have a conscience vote on this issue.  Although in effect I am leading the debate for the 
opposition - I am pleased to be given the hour that is allocated to the lead speaker - I advise the house that 
Liberal Party members will have a free vote on this issue.  As I understand it, members of the Labor Party will 
also be given a free vote on this issue. 
I absolutely support the first two paragraphs of the minister’s second reading speech, which read -  

This bill realises the state government’s commitment to reform the law relating to medical treatment for 
the dying.  Although the government does not support euthanasia, terminally ill people deserve the right 
to die with dignity and have their wishes about medical treatment respected.  This bill is necessary to 
give people certainty when dealing with end-of-life issues, enabling terminally ill people to govern their 
medical treatment, and protecting medical professionals who adhere to their wishes.   

Western Australia presently has no legislation providing for advance health care planning in the event 
that a person loses the capacity to make his or her own decisions with regard to medical treatment.  
Furthermore, the law in relation to the withdrawal or withholding of life-sustaining measures -  

I emphasise “the withdrawal or withholding of life-sustaining measures” -  

in circumstances of terminal illness or permanent unconsciousness, and the provision of palliative care, 
is perceived as uncertain and as not providing sufficient protection to health professionals involved in 
end-of-life decision making and treatment.   

I absolutely agree with the words expressed in those two paragraphs.  How does the bill address those issues?  
For example, does the bill refer to terminal illness?  No, it does not; terminal illness is not referred to at any point 
in the bill.  Does the bill deal solely with life-sustaining measures for people who are on the verge of dying?  No, 
it does not.  The bill allows a person over 18 years of age to decide what will happen with their health care 
management at any stage of their life and affecting any stage of their life.  That raises serious concerns about the 
ability of people to make directives, particularly young people and those who want to commit suicide.  There is 
nothing in this bill to stop a young person from making an advance health care directive that states that in the 
event that the person is found unconscious, he or she does not wish to be resuscitated.  That can be achieved if a 
single person over the age of 18 supports that directive and witnesses its signing.  That directive then becomes a 
binding legal document.  If a doctor acted against the direction in the document, he or she could be charged with 
assault.  A doctor could get around that by saying that in filling out such a form, the person must have had a 
medical problem and, therefore, was not of sound mind, as is required.  Indeed, the bill requires that the person 
making the directive be of sound mind.  A doctor could say that if a person was talking about committing 
suicide, he or she was not of sound mind.  What will happen if someone has a severe debilitating illness, a life-
threatening illness or one that causes severe problems?  I refer to someone like Christopher Reeve, who was a 
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quadriplegic and who may have decided that he wanted to die.  No-one could say that he was not of sound mind.  
No-one could say that a person in that position was not able to make a sound and rational decision about his or 
her life.  The person may say that he or she wants to commit suicide.  A person who tried to commit suicide by 
overdosing on tablets would be taken to the emergency department of a hospital, and a doctor, quite rightly and 
automatically, would try to prevent that person from dying from the attempted suicide.  The doctor may pump 
the contents of the person’s stomach, administer activated charcoal or do whatever is required to make the 
patient recover.  When my mother-in-law was in her 50s and suffering from the effects of menopause, she 
attempted suicide by cutting her arms.  The only reason that she did not die was that it was a cold night and the 
coldness shut down the blood vessels in her arms.  If she had made an advance health care directive that stated 
that if she were dying she did not want to be resuscitated, the doctor attending her would not have been able to 
treat her legally.  In my mother-in-law’s case, if the doctor attending her had not been able to treat her legally, 
she would have died.  After she put all her issues behind her, my mother-in-law went on to live an active and 
happy life for another 20 years.  I am extremely worried that this bill does not provide adequate protection for 
those who may think of committing suicide.  

Another part of the bill about which I am deeply concerned is the provision that allows for the appointment of a 
guardian for someone who is of sound mind, but who may in the future become senile and be placed in a home.  
People in a normal state of mind may question why they would want to continue living if they were to become 
senile.  They may question what kind of happiness they would have if they were senile, and may say that they 
would prefer to be allowed to die.  People think that that relates to someone taking their life and euthanasia.  
However, as has been rightly pointed out by the Minister for Health, this bill is not about euthanasia.  It does not 
give anyone the power to kill somebody.  It allows people who do not want to be placed in a nursing home upon 
becoming senile to make an advance health care directive.  What will this bill allow?  It will allow a guardian to 
make decisions about a person’s health.  I am not talking about life-threatening conditions.  I am not talking 
about someone suffering from a severe medical problem.  Rather, I refer to any management of that person’s 
health status in hospital.  I refer, for example, to a situation in which a person who suffers from dementia has 
appointed a son, daughter or family member to be his or her guardian - one part of the bill allows de factos, 
carers and housecleaners to make decisions about people’s health; I will get to that later - and the opportunity 
exists for that guardian to inherit that person’s money.  The person in hospital may develop something as simple 
as a bladder infection.  Nursing home residents, particularly women, frequently suffer from bladder infections.  
In most cases such infections are not life-threatening illnesses.  Normally bladder infections can be treated with 
antibiotics.  Some people with bladder infections live a long time; others develop septicaemia and die.  The son 
or daughter of a guardian may say that the person suffering from dementia did not want to be placed in a nursing 
home.  However, the son or daughter must wait until the person has a life-threatening illness before he or she is 
able to refuse treatment.  The guardian can refuse treatment for a bladder infection or a bout of pneumonia by 
preventing the doctors from administering antibiotics.  The guardian can refuse treatment for a heart attack, 
which is an extreme situation and one that we would not consider so bad.  If a 75-year old senile and demented 
person had a heart attack, we would probably consider not allowing the doctors to administer major life-saving 
procedures.  At any stage leading up to that condition, the bill will give the power for a son, daughter, family 
member or housecleaner to direct that that person cannot be treated for that particular infection.  I have serious 
concerns about some of the issues that are not covered in this bill.  I have more concerns about the things that are 
not in this bill than the things that are. 

This bill has been around for a while.  Other bills have also been around for a long time.  I was in Parliament in 
1995 when Ian Taylor presented his Medical Care of the Dying Bill.  I am fairly certain that I supported that 
legislation.  There were things in that bill that addressed these issues.  There was a requirement that patients have 
a terminal illness.  The bill mentioned terminal illness and the sorts of things that are reasonable to have in a 
health care directive and those that are not.  Legislation in other states does that.  This bill does not.  This is 
lawyers’ legislation.  The minister introduced this bill as the Minister for Health.  It would have been more 
appropriate for him to introduce it as Attorney General given what it contains.  It seems to me that it is all about 
lawyers trying to work out what should be done.   

The contents of the bill refer to the Guardianship and Administration Act 1990, which mostly deals with 
guardians, who can be responsible, who can make decisions about the legal concepts of how an advance care 
directive is made and the jurisdiction of the State Administrative Tribunal.  If someone has not made an advance 
care directive, the bill states who else could be responsible for making decisions for patients.  If people are not in 
a position to make decisions for themselves, the bill states who can do that.  It amends the Civil Liability Act 
2002 and the Criminal Code.  There is no medical focus in this bill; it has a legal focus.  That is the problem.  
Sufficient weight has not been given to what happens in the medical profession and in the hospitals when dealing 
with such patients.   
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As a former GP, there are times when I have been in difficult decision-making situations.  I spoke about two of 
these to the minister’s lawyer, thinking that I had done something that was mildly questionable in law.  I was 
told that what I did was okay.  I will cite one instance that involved a patient with terminal cancer who lived in 
Bedford.  I was at the patient’s home.  The patient was in the last hours of life.  The family was there.  The 
patient was in pain and I needed to administer morphine.  I said to the family that I needed to give a large dose of 
morphine to stop this person’s pain.  I said that morphine is a respiratory suppressant and that person might die 
from my injection at that time rather than in five, six or 12 hours.  The family said I could do it, which I did, and 
the patient subsequently died within 15 to 20 minutes, fairly certainly as a result of the injection that I had given.  
I had no regrets about doing that, nor did the family.  I thought that this bill would cover that circumstance.  I am 
told that the common law covers that anyway and that making that medical decision was appropriate.   

We have also come across situations such as this in hospital wards.  Someone who has cancer and has weeks or 
months to live might suddenly have a heart attack.  If someone was in a severe medical situation with something 
like terminal renal failure, over which another event may superimpose itself, NFR, or not for resuscitation, 
would be written on the notes.  We talked about that earlier when referring to the lady from Britain who had that 
written on her chest.  If a doctor writes NFR on the notes of someone who has had a heart attack and will die in 
the next few weeks, it means that a junior resident on the heart cart would not come racing up and suddenly 
resuscitate someone, pound his chest, stick in a ventilator and bring the person back to life so that he could die 
two weeks later from whatever the problem was.  This was a fairly common occurrence.  I am told that in 
circumstances like that, that was not an inappropriate thing to do.  Doctors worry about those things; hence the 
pressure on the minister from the medical profession to have legislation like this.  There is a degree of lack of 
understanding of what is allowed in common law.  Doctors wanted more direction and more guidance on what 
they could do and could not do.  There has also been pressure on the minister from two areas to bring in this bill, 
the first being the euthanasia lobby groups.  The euthanasia lobbyists have always wanted more decision-making 
powers in taking their own life when they got into medical circumstances that they did not want to be in.  While 
there has been subtle pressure from those groups, neither the minister nor I support the prospect of euthanasia.  
This bill was never about that.   

There is also the worry from the rest of the population who are concerned about what may happen when they are 
older, not knowing how they might feel or what might happen and wanting to make some provision for that.  I 
confess to being in that position myself.  If I had a severe stroke with an expressive dysphasia, which means that 
I could not speak, was confined to a bed or a wheelchair and could not move, or perhaps even less than that, I 
would be very happy not to continue.  Someone made the comment elsewhere that that person could choose to 
die.  They could not choose to die, because there is nothing in that event that would kill them.  They would have 
a stroke.  This is not about giving that person the right to die, because he is not going to die; he will end up in a 
nursing home or in a wheelchair with carers for the rest of his life.  People in that instance often have a heart 
attack or develop pneumonia soon after.  It is about giving them the ability to refuse that treatment.  I would be 
happy with that. 

The previous partner of my daughter was involved in a severe motor vehicle accident.  He was a passenger in a 
car that hit one of those huge light poles on Alexander Drive.  It destroyed most of his brain.  He is 21 years old.  
His father is a policeman.  He is now at home and can say only a few words.  His hands are curled up.  He was a 
great young bloke but now he is totally and permanently disabled and has very little knowledge or understanding 
of what is going on.  If I was making a choice about whether I wanted to be in that position, I would say, 
“Absolutely no way.”  He had pneumonia a couple of times after the illness and was treated with antibiotics.  I 
would want to say, “No, don’t do anything that stops me from dying if that event occurs because I don’t want to 
continue like that.”  There is no opportunity anywhere for anybody to take my life.  In some ways, if ever we 
were thinking of euthanasia, I would not mind it in circumstances such as that.  The problem in the medical 
profession is that it is so difficult to be prescriptive.  It is so difficult to say in one exact circumstance, “I want 
this” and in another exact circumstance, “I want that.”  That young man is now at home, but he has very little 
understanding of what is going on.  He can speak a few words.  He laughs, he cries sometimes and he jokes with 
his father.  Who is to say that he is not happier being there than he would have been being dead?  I could say 
now in the state I am that in no way would I want to be in that state.   

We see people who survive in similar circumstances.  I was fishing at the Cut in Mandurah the other day.  It is a 
great spot for catching some herring in the river.  Next to me catching some fish was a guy who had had a stroke.  
One hand was unusable.  He was out there with the other hand having a great time catching fish.  If ever I had a 
stroke and was paralysed down one side, I would not want to be here, but when people are in those 
circumstances, sometimes they find that life is not as bad as they think.  A lot of people make this decision about 
their lives, saying that they want the ability to make sure that they do not progress.  They are thinking about 
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euthanasia, not medical care for the dying.  They do not want to be incapacitated in a nursing home.  Most of the 
people in nursing homes do not understand what has happened to them.  When they become senile or develop 
Alzheimer’s disease, they lose their memory of who they are and where they are.  It is very hard for the family to 
deal with those things.  However, the people in the nursing home are often quite happy and content and enjoying 
themselves.  Who is going to make the decision on their behalf to say, “Let’s take away their opportunity for 
life”?  Who is going to decide whether or not they are happy in a nursing home?  The family is basing the 
decision on what the person in question was like before, but who knows how they feel?  The member for Roe 
talked about someone wanting to die and yet surviving a stroke, and being very happy that it was not as bad as 
first thought and making a recovery.  That is the difficulty involved with someone saying, “If I am unconscious, 
I do not want to be resuscitated.”  I gave the example of my mother-in-law as one of the many cases in which 
this situation arises.  She was unconscious in an intensive care unit for three to four days.  In filling out that sort 
of document, she would have been allowed to die, yet she made a 100 per cent recovery; she had no ongoing 
side-effects whatever.  People can do that.  People can be comatose from a severe stroke and yet recover to live a 
normal and active life.  There are great difficulties in determining what will happen in the future. 

I want to speak about a reference on page 2 of the minister’s second reading speech on the bill and about who it 
went to.  It states - 

In May 2005 a discussion paper titled “Medical Treatment for the Dying” was released for public 
comment.  The discussion paper was well received and created considerable interest. 

Seven hundred and forty-four submissions were made.  Not having read them, I wonder how many people who 
said, “If I become senile, I do not want to live”, actually understood exactly what was likely to be in the bill.  
One of the criticisms I have received from the Australian Medical Association is relevant to the next part of the 
speech - 

The submissions were taken into consideration in formulating the scheme for the Acts Amendment 
(Advance Health Care Planning) Bill 2006.  The draft bill has also recently been provided to a number 
of key stakeholders for comment about the detail and practical operation of the scheme. 

The minister’s speech mentions - 

. . . Palliative Care WA, palliative care specialists . . . and the Australian and New Zealand Intensive 
Care Society . . . and the Council on the Ageing. 

There is no mention of the AMA.  It might be thought that doctors’ comments would have been sought.  I 
understand that doctors provided comments; however, they tell me that none of their comments made any 
difference. 

Mr J.A. McGinty:  That’s not true. 

Dr K.D. HAMES:  Okay; in speaking for them, I do not want to put words in their mouths in the sense that that 
was exactly what was said.  I had better retract that statement, because I am not positive that that is what they 
said to me.  However, they provided me with a document that I will go through later.  The point that the doctors 
are making is that there are some key issues in the bill that they think should be changed and have not been 
changed.  Some of the feedback I have received from different sources is that the minister has an ideal of what 
he wants to achieve - a bill to make these things clearer.  However, he has gone hell for leather in pursuit of that 
solution without adequate examination of what the bill contains and provides, other than from a legal point of 
view.  He has not given adequate consideration to those other concerns.  The concerns that I have expressed have 
not been taken into account.  The key part is that the draft bill has recently been provided to stakeholders.  I 
wonder what the rush is.  I know the bill has been around since 2005; I know the legislation has been here 
before.  This criticism has come to me from the minister’s own side.  Members of his party have made the same 
comments - 

Mr R.C. Kucera:  There are no sides.  It is a conscience vote. 

Dr K.D. HAMES:  Yes, but those people are nevertheless members of the minister’s party. 

Mr R.C. Kucera interjected. 

Dr K.D. HAMES:  The member does not listen; he is so busy being negative.  It is not only people on the 
outside and members of the AMA who have made these comments; people on the minister’s side of the house - 
Labor members - have also made the comment to me that the minister has gone in a focused direction, chasing 
the end result of this bill, without paying enough attention to concerns that have been expressed about the detail 
of the bill.  That is a very important point.  Whether or not people on this side support the bill is irrelevant.  It is a 
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good point to make that it is not only people outside government who are concerned about the way this is being 
done. 

I refer to a further comment in the speech that deals with treatment decision.  It states - 

The bill includes a number of significant definitions.  A “treatment decision” is defined to mean a 
decision to consent or refuse consent to the commencement or continuation of any treatment.  
“Treatment” means any medical or surgical treatment, including a life-sustaining measure, and 
palliative care, dental treatment or other health care. 

That is the key point in this bill.  In the minister’s own words, this bill was necessary to give people certainty in 
dealing with end-of-life issues and to enable terminally ill people to govern their medical treatment.  However, 
this bill allows people over the age of 18 to make a decision regarding their health treatment, whether it is life-
sustaining or not, whether it is medical or surgical, whether it is dental or health care.  People already have that.  
Anyone can refuse any treatment.  This bill extends that right.  I can refuse life-saving treatment, and that is the 
point the minister’s lawyers made.  It is a good point - that if I were conscious and alert and someone was trying 
to treat me, I could say no.  This health care directive gives people the ability to do that.  However, I return to the 
issue of someone who wants to commit suicide.  The bill will allow 18-year-olds to make a directive to refuse 
any form of treatment if they are unconscious.  The bill is not specific; it does not specify any forms of treatment 
available.  It simply allows people over the age of 18 to give a direction about treatment.  They can refuse any 
treatment they wish, be it health care, dental care, a life-saving measure, palliative care or whatever - they can 
make the decision. 

The speech also deals with how an advance health directive shall be made.  It states - 

A person who is 18 years or over and has full legal capacity will be able to make an advance health 
directive containing treatment decisions in relation to his or her future treatment.  In effect, a person 
will be enabled, through this statutory mechanism, to set down in a clear and detailed manner the 
treatment that he or she will consent or refuse consent to in the event that in the future he or she is not 
capable of considering whether the requested consent to the commencement or continuation of 
treatment should be given. 

There is no reference to the elderly, the terminally ill or the dying.  Any person is able to make a decision about 
any aspect of his future treatment.  It specifies that the health directive must be in writing and must be witnessed 
by two persons over the age of 18.  My son and two of his mates who are over 18 could make a health care 
directive.  They do not have to talk to their friends, relatives or doctors or consult anybody else except 
themselves in making that directive.  Three young blokes, sitting around, can make a decision about what 
treatment they want to have in their future life.   

How can a person possibly make an informed decision about what he may or may not want to happen to him in a 
given medical circumstance when medical circumstances can be so different, varied and multitudinous in their 
nature?  How can such a person sit down and say that if he has a stroke, he does not want to be resuscitated; or 
that if he bashes his head and becomes unconscious, he does not want to be kept alive?  It happens often that a 
person is in a fight and is knocked down and whacks his head against the pavement.  He gets a cerebral 
haemorrhage and is in a coma for a week or two, a month or two, or even, sometimes, a year or two.  Despite 
that, the person recovers.  How is an 18-year-old person in a position to make a decision for his future without 
the support or consent of his parents and without the advice of the medical profession?  How can he say that, if 
he is in that position, he must be allowed to die, and that if a doctor saves him he will be guilty of an offence 
under the act?  The doctor would be guilty of assault for saving the person’s life.  I think that would be totally 
inappropriate. 

Mr J.A. McGinty:  That is the current law. 

Dr K.D. HAMES:  That may be so, but under the current law someone in those circumstances - someone who is 
knocked down and becomes unconscious - may end up with a severe, long-term mental disability.  An 18-year-
old person may say that he does not want to take the risk of being aware, but confined to a wheelchair for the rest 
of his life.  He may then choose to make an advance health directive, which will state that he cannot be 
resuscitated.  The doctors would have to let him die.  Doctors would not normally do that; a person would 
normally be kept alive while waiting for an assessment.  Doctors do life-saving things to keep such people alive.  
It may well be that the person was right.  He may be kept alive but end up with a severe condition.  He may say, 
“Bugger you, I would rather not be here.”  How can he know that in advance?  How could Christopher Reeve 
have known of the successful and active life he would have as a quadriplegic?  I think to myself that, if I were to 
become a quadriplegic, I would not want to be here.  My instinctive reaction is that.  I still think that now.  I 
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would not want to take the risk.  I would not want to be in the condition he was in, even though he was so 
successful.  The problem is that we do not know.  Until we are in those circumstances, we do not know how we 
will feel.  We do not know what we might achieve.  People might say that it is just bad luck; if a person is dead, 
he does not know what he might have been like if he had stayed alive.  It gives decision-making powers to 
people at an age when I do not think that they are fully capable of making that sort of decision.  The law says 
that once a person is 18 he is an adult and can vote.  Some of them vote for us!  It is not necessarily a good 
reflection on their decision-making powers.  When I say “us”, I mean us collectively, not the Liberal Party.  I am 
talking about both sides of Parliament.  The second reading speech goes on to state - 

A treatment decision in an advance health directive must be made voluntarily and without inducement 
or coercion.   

That is obviously what we want.  It continues - 

In addition, the maker of the decision must understand the nature of the decision and the consequences 
of making it.  

That is good in a second reading speech, but where is it stated in the bill that a person must understand the nature 
of the decision and the consequences?  There is nothing.  How can we legislate for understanding?  It continues - 

In many circumstances, it may be appropriate for a person, before completing an advance health 
directive, to discuss the proposed treatment decisions with family and friends or, when the treatment 
decision may have fatal consequences, with a health professional.   

Two things come out of that.  One is that the fatal consequences are prefaced by the word “or”.  The minister 
referred to this legislation being for terminally ill people; that is, for people dying.  However, this part of the 
speech refers to “or” fatal consequences.  As such, it is not just about dying.  The speech states that it may be 
appropriate for a person to speak to his family and that it may be worthwhile speaking to his doctor.  A person at 
18, 20 or 25 will be able to make a decision about whether he wants to live or die in the future if he gets a certain 
medical condition.  A person may not necessarily understand what medical conditions he may suffer from, the 
consequences of them, the long-term effects, and the quality of life for others who have had those conditions.  A 
person may have nobody to talk to when making such a decision, except his two mates.  It leaves totally up in 
the air the requirement for people to give the informed consent.  I believe that the British bill contains a 
requirement for a person to at least consult his doctor to discuss the medical problems that may apply.  The 
problem for a doctor is that there are so many variations.   

I will use the example given by the member for Roe.  If I have a stroke and have expressive dysphagia - I have 
discussed this before - and cannot move my left side, I may want to die.  What will happen if only three-quarters 
of that occurs?  What if a person makes a list of things and four of the five apply?  It is very hard to be 
prescriptive.  What effect will the absence or presence of one of those factors or an additional factor make to a 
person’s quality of life?  It is so hard to be prescriptive in saying exactly what a person wants to happen when 
considering whether he wants to die.  The alternative is to not be prescriptive and just say that if a person has a 
stroke and becomes unconscious, he wants to die.  A person should not be too specific.  The problem is that a 
person may have a condition from which he partially recovers and he may have a fairly effective life, but he 
would be allowed to die.  It is hard trying to pick a spot at each end, particularly for a younger person.   

The people we want to cover with this legislation are those people who may be dying of cancer who 
subsequently get pneumonia, become unconscious, and do not want to be resuscitated.  They want to be able to 
say that when they reach that condition they do not want to be resuscitated.  The same may apply in the event of 
a severe stroke.  There is some argument about the quality of life after a stroke.  If a person makes a decision 
that, in that life-threatening event, he does not want to recover, perhaps it should be up to the person to make that 
decision.  That person is the only one who can wear the consequences, apart from the doctor if he goes against 
the directive.  It is a very difficult issue, and I understand that the minister has tried to address it.  My concern is 
that there are some holes. 
I want to make a minor point about enduring powers of guardianship.  The second reading speech states - 

A person called an “appointor”, who is 18 years or over and has full legal capacity, will be able to 
appoint an enduring guardian or two or more joint enduring guardians to make personal and lifestyle 
decisions, including treatment decisions, on his or her behalf.  Joint enduring guardians must act 
unanimously.   

Obviously, this is getting away from the main content of the bill, which is supposedly for the terminally ill even 
though it is not.  This goes to other matters, but there is no reason for the minister to not address those issues in 
the bill.  Again, I return to the concern I have that a person may give power of guardianship to his son, who may 
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refuse any treatment.  It may not be just in the case of a life-threatening illness.  A person might refuse to make 
decisions.  However, I can see that my argument in this is not strong and the power has to exist.  The second 
reading speech refers to the situation - 

 . . . in which a patient who is unable to make reasonable judgments about proposed treatment has made 
no relevant advance health directive and no enduring guardian or guardian has been appointed with the 
authority to make the relevant treatment decision.   

People may become senile and others have to make decisions on their behalf.  Obviously, that is required.  My 
previous concerns about what people may or may not do stand.  My real concern goes to page 19 of the bill, 
which deals with who is appointed to make such decisions on behalf of patients.  Who will make lifestyle and 
life-and-death decisions about a patient who has become senile, whether in his own home or a nursing home?  
Proposed new part 9C on page 19 of the bill states in part - 

(2) The person responsible for the patient is the first in order of the persons listed in subsection (3) 
who - 
(a) is of full legal capacity; and 
(b) is reasonably available; and 

That is fair enough.  It continues on the next page - 
(c) is willing to make a treatment decision in respect of the treatment. 

When I read the list of who will be given the power to make these decisions, I must say that this is the most left-
wing list I have seen in my life.  I believe that logically people would want to give the power to make decisions 
about their lives to their wife or husband. 
Mr J.A. McGinty:  This effectively does that. 
Dr K.D. HAMES:  It does not.  The first person on the list is the de facto partner and the next is the spouse. 
Mr J.A. McGinty:  The current de facto spouse. 

Dr K.D. HAMES:  Yes, and the next is the spouse. 

Mr J.A. McGinty:  Okay, but that deals with someone who might have been separated for 20 or 40 years, has 
moved on and is now living with someone as husband and wife.  It really deals with the nearest and dearest 
loved one at that time, rather than someone who historically has never been divorced. 

Dr K.D. HAMES:  I guess that is probably why it is left-wing, because reasonable and sensible people would 
have it the other way around. 

Mr J.A. McGinty:  I don’t think they would. 
Dr K.D. HAMES:  I would expect de factos would have decision-making power before former spouses. 
Mr J.A. McGinty:  Yes. 

Dr K.D. HAMES:  But they are not spouses any more. 
Mr J.A. McGinty:  Legally they are.  That is the problem with people who remain married and do not get 
divorced. 
Dr K.D. HAMES:  I would prefer words to the effect of “the spouse, provided people are still married, and de 
facto if they are not”. 
Mr J.A. McGinty:  I agree with that. 
Dr K.D. HAMES:  Society would want a family person first.  However, the next person on the list is not the 
nearest relative.  It states - 

(c) a person who regularly provides, or arranges for the provision of, domestic services and 
support to the patient, but is not remunerated for doing so; 

That could be someone who comes in and does the housekeeping, provided that person is not paid.  It could be a 
next-door neighbour who helps a poor old dear look after the house.  That is the next person in line who will 
make a decision about what happens to that patient.  After that comes the poor old relatives.  The children of the 
patient come fourth in the list of those responsible for decision-making for the patient.  The lady next door who 
cleans the house comes third.  That is totally inappropriate.  The list states that the next person responsible is 
“any other person who maintains a close personal relationship with the patient”.  That would just about cover the 
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lady who defrauded one bloke out of his money and then married another one; I guess that person would get in 
there pretty quickly. 

The order in the list of persons responsible needs a little work to bring it back to a reasonable list of people who 
can be involved in that decision-making process.  The problem, of course, is that the children of the patient may 
be the beneficiaries of the patient’s wealth, if there is any, so they may make decisions that are not necessarily in 
the best interests of the patient.  However, why does the lady who lives next door and does the cleaning have a 
greater responsibility or ability to make decisions on behalf of that person?  If my parents lived at home and a 
friend, relative or neighbour volunteered to help them at home, under this bill that person would have greater 
authority than I would to say what should occur in the care of my parents.  The minister should think about his 
parents.  I am sure that he would not want to find himself in the circumstances of that list.  If the minister’s 
parents were to become senile, I am sure that he would want to make decisions as guardian on their behalf. 

I will refer to some issues that were relayed to me expressing concerns about this legislation.  The first, again 
from a member on the minister’s side of Parliament, came from Hon Kate Doust and was jointly signed by one 
of our members, Hon Barbara Scott.  The letter is a general letter, not specifically addressed to me, and states - 

Dear Colleague, 
. . .  
The Labor Caucus has recommended that its members vote according to their personal conscience, . . .  

As I said, the opposition has decided to do the same.  The letter continues - 

We support the general principle behind the bill, people have the right to die a natural death without 
being endlessly resuscitated and hooked up to life-support machines with no hope of recovery. 

That is the core of the argument.  We all support the concept espoused in the bill; it is something that those of us 
who agree want.  It continues - 

However, there needs to be some amendment in the detail of the bill.  Feedback from the medical 
community has given rise to the following concerns: 

There are five dot points.  The first and second dot points read - 
•  doctors will be unable to act in the best interests of the patient in the circumstances because of the 

compulsory rather than advisory nature of the instruments created; 
•  lifetime of the ‘living will’ - it should be updated regularly to reflect changes in medical 

technology; 

Incidentally, that point has also been made by the Australian Medical Association.  The third dot point reads - 
•  should be a requirement to seek medical advice when drawing up a ‘living will’; 

That is another point made by the AMA.  The fourth dot point, as I said before, is the one that concerns me most, 
and reads - 

•  in cases of attempted suicide where a simple procedure can save the patient doctors will be faced 
with an impossible choice; 

That is the key component for me.  The problem is that anyone can refuse medical treatment.  Someone who has 
attempted suicide and is semiconscious could say no if I as a doctor attempted to save the person.  I must wait 
until the person is unconscious to save him or her.  However, that is what we as doctors do.  Members may say 
that is wrong, but I do not believe that anyone attempting to commit suicide is in a fit mental state to make a 
decision about whether he or she should survive.  I would personally ignore that directive, try to save the patient 
and take the consequences.  However, the consequence of saving some young person attempting to commit 
suicide who has given such a medical directive is that the young person could legally sue me for assault by 
forcing him or her to have medical treatment.  I may be able to defend the decision by saying that the person was 
not of sound mind in the first place; however, I would have to go before the court and defend that decision.  The 
last dot point in the letter states - 

•  enduring guardians - if patient has previously appointed two but one becomes unavailable, the 
remaining one has full authority to act; unfortunately alone he may not act in the best interests of 
the patient. 

As I said, I am presenting these concerns to the minister from others who have expressed them, and I am sure 
that the minister will address those concerns to them as well as to me in his reply. 
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The next letter is from the Most Reverend D.G. Sproxton, Catholic Auxiliary Bishop of Perth, Archdiocese of 
Perth, Catholic Church Office.  It is a copy of a letter that was sent to the Minister for Health.  The letter sets out 
three dot points.  The third dot point relates more to Catholics and their beliefs on what should or should not 
happen to people dying.  The minister has a copy of the letter so I will not refer to that point, as it is not one that 
has great direction for me.  However, the other two dot points do and the first reads - 

•  The Bill seems to intend that advance health directives should be legally binding, yet there is no 
requirement that the directives themselves must be reasonable in the circumstances of the person’s 
actual medical condition at the time the directive is to be activated. 

Again, the AMA has expressed that concern and it is covered in other bills.  I thought that this bill was coming 
on for debate next week and I have not yet had time to read those other bills in detail; however, at least one of 
our members has.  I understand that legislation refers to the nature and severity of the condition required to be 
able to make a directive under that legislation.  The second dot point states - 

•  Under Section 110ZL, medical decisions made in pursuit of an advance health directive are taken 
to be valid treatment decisions, presumably even if the directive is unreasonable in the 
circumstances of the person’s actual medical condition, and even if best medical practice would 
suggest that a different treatment decision ought to have been made.  The Bill therefore allows the 
possibility of state-sanctioned suicide, and protects physicians who may not follow best medical 
practice. 

That highlights my main area of concern with the bill.  Although I would not call it state-sanctioned suicide - I 
believe that is an extreme comment - nevertheless, in my view, it allows people to commit suicide without 
doctors being in a position to do other than let them die, if that is the person’s expressed wish in an advance 
health care directive.  The bishop makes the point at the bottom of the letter - 

All of these difficulties would be ameliorated if the Bill legislated only for non-binding or purely 
indicative advance health directives. 

I must say that I had not thought of that, and I had always thought that we wanted more certainty in these 
matters.  However, I wonder whether that would not provide the certainty that people are looking for.  If people 
made an advance health care directive but it was not binding, it would still give a doctor the opportunity to look 
at the directive and to say that that is what the patient wants.  In my experience in medical practice, the 
circumstance that everyone worries about is almost nonexistent.  The thing that people worry about most is that 
if they are in a vegetative state, they will still live.  They will live anyway, because doctors are not allowed to kill 
them.  This is not euthanasia, so doctors are not allowed to end the lives of those people.  All the doctors can do 
is not treat them for a condition, which they might otherwise have done to save them.  In that case, if they are 
going to die, they will die, rather than the doctor bringing them back to life, if the doctor has the ability to do so.  
That is what most people worry about. 

This bill does not fix that situation.  The situations that the bill fixes are those in which people are in the process 
of dying, whether it is self-induced, which is my worry, or as a result of a medical condition.  Therefore, 
treatment can be legitimately withheld from people who are in the process of dying.  Doctors must make that 
decision every day.  I have never come across any major problems with having to make that decision, and most 
doctors do not.  The doctors we worry about are those who are brand-new in the hospitals and must learn the 
ropes a bit.  They have to learn when it is okay to do nothing; that is, that it is okay to stand back and not pump a 
patient’s chest for half an hour and that it is okay to let the patient go.  It takes medical experience to do that.  
However, there would very seldom be the need to stop a doctor from treating a person.  A doctor does not make 
those decisions every day, but he certainly makes them many times in his career.  I believe most doctors get it 
right.  The fear that most people have is that the doctors will pound them back to life when they are in the 
process of dying, but that is very rare.  It does happen, but I think it largely happens because sometimes doctors 
do not know what their rights are, and they are worried about getting sued.  Therefore, they do things, even 
though they do not think they are the right things to do.  From that point of view, having an advance health care 
directive would be good, so that people would know that if a person was dying, they should leave him alone.  If 
the advance health care directive was not binding, the doctor would still have the opportunity to make a sensible, 
reasonable decision and to say, “If I ignore that directive, I can still give this person a reasonable quality of life 
by bringing him back and saving him.” 

I have one more little section to deal with, and it has come partly from the Australian Medical Association.  I 
have covered previously most of the issues that the AMA has raised.  The only other one that I want to deal with 
is about treatment decisions.  I will read from the AMA’s document.  It states - 
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Indeed, Mr Ian Taylor, a previous Labor Member, in his draft Bill relating to the same issue gave the 
patient or guardian a right to refuse treatment which was “unreasonable” or, in technical jargon, that of 
“extraordinary means”. 

That would be something like a doctor performing cardiopulmonary resuscitation or, if someone was suddenly 
dying from throat cancer, a doctor sticking a tracheotomy tube in the person to keep him alive.  That would be 
severely intrusive, and life saving, sure, but why on earth would a doctor do it?  We would not want a doctor to 
do that.  An advance health care directive, or a guardian who says that that is not what is wanted, would stop that 
sort of unreasonable, intrusive treatment.  However, it would stop a doctor giving antibiotics to the senile lady in 
the nursing home who would otherwise live for another 10 years and who may well be happy in that 
environment, although the family might not think so.  Giving an antibiotic to treat pneumonia is just a normal, 
run-of-the-mill treatment that doctors perform as a matter of course.  I do not really want a bill that says that I, as 
a doctor, am not allowed to give that antibiotic and save that woman’s life because some time before she said 
that she did not want to live if she became senile, or she said, “My son is my guardian.  Coincidentally, he stands 
to inherit $2 million when I die, but he’s the one looking after me, and he will make the decisions about my 
future.”  The AMA document goes on to state - 

The wording in the current draft Bill appears to give the patient the right to refuse any treatment 
whatsoever, and arguably is virtually tantamount to legislating for voluntary suicide. 

That concludes my comments on the detail of this bill.  There are many matters that I have not had the time or 
the opportunity to go through.  However, I am pleased to say that some very experienced members on our side 
have also studied this bill, or have life experience, as is the case with the member for Roe, who is a doctor and 
can talk about a lot of other issues that relate to those same areas of concern.  I reiterate that everyone will have a 
free vote.  I think the two members who will speak next will vote in opposite ways, but I do not know that for 
sure.  As I said, people will hear the minister’s argument and hear the debate and make up their own minds on 
the bill.  The minister must look at what support he has from members on his own side, who will have a free 
vote.  Hopefully, they will listen to some of the arguments that we put forward.  The minister will recall the 
abortion debate in this house, of which I was a part.  The member for Perth at that time, Diana Warnock, and I 
did a lot of work together, and a lot of compromises were made.  We were on one side, and I think the member 
for Midland, who was the member for Glendalough at the time, had the opposite point of view and argued 
against the bill.  Large groups did that.  However, in effect, we worked through issues.  In the light of the 
comments that I have made, the minister needs to find out what sort of support he will get from his side of the 
house.  I am hoping that people will consider the issues, discuss them with the minister and let him know 
whether they have concerns in those areas also.  The minister should get together a group of people who support 
the concept of the bill but who, likewise, have concerns about it, so that we can work through those concerns.  
Otherwise, the possibility exists that people like me, who support the concept but not the legislation, will vote 
against the bill in sufficient numbers so that it is defeated.  I do not think the medical profession would like that, 
nor would the public of Western Australia. 

MR T.G. STEPHENS (Central Kimberley-Pilbara) [5.28 pm]:  For the purposes of history, I want to take the 
opportunity to remind members on this side of the house that the circumstances that relate to our conscience 
votes on bioethical issues are not given to us by caucus; they are given to us by our national conference for the 
bioethical issues - essentially, abortion, but, by extrapolation, euthanasia - and such votes on these key bioethical 
issues cannot be taken from Labor members.  Why then do Labor members have a conscience vote on this bill?  
I believe it goes to the nub of some of the issues that the member for Dawesville has just spoken about.  We are 
moving into a discussion of some tricky issues.  I hate this type of debate in the Parliament.  I find it the most 
difficult to immerse myself in.  For example, I found the debate on abortion absolutely exhausting because of the 
preparation, the delivery and the discussion involved.  This is because we are entering into areas of highly 
nuanced discussion that has occurred over centuries when dealing with medical ethics and the law protecting 
medical ethics.  We trundle, inevitably crassly, into those centuries of discussion through debate on the words 
that must inevitably be placed on paper and that set out law that will guard us and guide us through the handling 
of inexplicably complex issues. 

We are dealing with the issue of what has always been talked about as good medical practice.  From the point of 
view of my guiding philosophy, as a person operating in the community, a family person, businessperson, citizen 
and parliamentarian, I am determined to equip myself with what I call the armoury of the argument always in 
support of the life principle.  I consider it to be a seamless garment argument that takes me all the way from 
conception through life and one that has me arguing for the protection of life and expressing my opposition to 
war.  I took great delight in being in this Parliament to bring to an end capital punishment.  I have always 
opposed abortion.  I oppose suicide.  I oppose law that removes protection of life.  I am concerned about this bill.  
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In one sense I am supportive of its articulated ambitions of giving the medical and nursing professions some 
certitude by providing them with some firm legal guidance, although I am concerned about the detail of the bill.  
It is a reasonable ambition.  I feel for those people who, for whatever reason, have found themselves at a loss in 
the contemporary world when handling day-to-day issues.  I was very pleased to hear the contribution of the 
member for Dawesville, who said that in his experience as a professional in this area those questions do not 
inevitably emerge.  One ends up knowing the right thing to do because one works it out with the patients and 
their families.  Circumstances by and large resolve themselves, because of the training that nurses and medical 
professionals undertake and their adoption of best medical ethics.  They know how to respond to the 
circumstances.   

One of the reasons I found previous discussions, particularly on bioethical issues, in this Parliament difficult to 
participate in was the recognition that once two camps had been formed, there was very little listening to each 
other on either side of the discussion.  I have tried to avoid that, although I do not think I have always been 
successful.  However, I have watched people shut down and write off the argument from the other side of the 
debate.  I hope people will not do it in this debate.  I hope that the Attorney General will not do it in this debate.  
I have not taken the opportunity of discussing this issue with too many politicians; in fact, very few.  I have been 
to only one briefing session.  As is the previous speaker, I am concerned that the debate has come on this week.  
I was not prepared for it this week and was hoping that the debate would not come on so soon.  I think that this 
issue requires from me, at least, more time and more effort.  People will stumble into this debate from time to 
time not knowing what the bill is about.  We will hear members in both houses of Parliament repeat the claim 
that this is a bill for looking after dying people or for responding to the needs of terminally ill people.  As has 
been pointed out, the bill is not for that.  That is one of the reasons I am concerned about the provisions of the 
bill.  As this bill goes through this house, people will not understand what we are doing.  We are opening up an 
opportunity for an instruction for a person’s medical care.  No matter the circumstances or how healthy a person 
is, as long as that person is over 18 years of age he can pass on to someone else an instruction for how his 
medical needs are to be attended to.  I give the example of a person who might think that he would like to 
commit suicide in a given set of circumstances and would want to pass on to someone else the responsibility for 
that opportunity to commit suicide.  I think I am right in saying that criminal statutes still contain a provision that 
makes suicide illegal.   

Mr M.W. Trenorden:  It is a capital offence! 

Mr T.G. STEPHENS:  I thank the member for the joke.   

Ms S.E. Walker:  There is no offence. 

Mr T.G. STEPHENS:  If it is not an offence, has it gone? 

Mr J.A. McGinty:  It has never been an offence.  The offence is assisting someone to commit suicide. 

Mr R.C. Kucera:  There used to be a charge of attempting suicide. 

Mr T.G. STEPHENS:  I understand the charge used to be attempting suicide and the remaining offence is 
assisting suicide.  Why is the offence there?  It is basically an enshrinement of the life principle and a 
commitment to the life of the community.  It suggests that people should not do it.  The joke makes the point, but 
it is not a capital offence.  The offence of assisting suicide is still on the statute books.  I find the concept of 
someone committing suicide abominable.  If assisting suicide is still barred by law, what about this provision 
that will put on the statute book the opportunity to pass on to a third party the opportunity to assist a person with 
suicide and, moreover, oblige that person to do so?   

If I were a medical or nursing professional, with my ethical preoccupations in this area of bioethics, I would be 
obliged to do something that I am absolutely unable to do, which is to assist someone to take his own life.  What 
circumstances could lead someone to take his own life?  Ian Taylor, a former member of this house, delved 
around in this debate and came up with the right words.  After discussion, he found terminology that helped 
guide people through the handling of the circumstances of the terminally ill.  He put into the bill provisions that 
referred to futile or overly burdensome intervention in the lives of terminally ill patients.  He made it 
unnecessary for a medical professional to use futile or overly burdensome measures to support the life of the 
terminally ill.  The area that that bill went into was difficult enough, but here we are moving into the area of not 
only the terminally ill but also a whole set of medical circumstances that are to be determined by people, as we 
have heard from the member for Dawesville, who may not necessarily have medical knowledge or professional 
advice.  The instruction could become binding at law, with no sunset provision or obligation for it to be 
reviewed.  Someone could write the instruction at the age of 18 years and at 48 years find the instruction is still 
in place.  A whole new set of circumstances might govern his view of the world.  He may have family 



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 August 2006] 

 p4682b-4718a 
Dr Kim Hames; Mr Tom Stephens; Ms Sue Walker; Mr Tony O'Gorman; Dr Graham Jacobs; Ms Dianne Guise; 

Mr John McGrath; Mr Matt Birney; Mr Ben Wyatt; Mr Max Trenorden; Acting Speaker; Ms Katie Hodson-
Thomas; Mr Colin Barnett; Ms Jaye Radisich; Mr Martin Whitely 

 [12] 

circumstances, children and grandchildren and a whole range of reasons that he might like to live in a wheelchair 
to be with his grandchildren and so put up with the limitations resulting from a stroke. 

Why would we construct a provision such as this?  I believe it goes back to the question of why we on the Labor 
side of the house have a conscience vote on this bill.  We are mucking around with an area, by extrapolation the 
life principle issue, and making it legal for people to commit suicide by proxy, and then obliging people to assist 
in suicide by proxy.   

Ms S.E. Walker:  Can you take us through the provisions that you say do that? 

Mr T.G. STEPHENS:  I have said that I have been trying to rush into the debate and am not well prepared for 
it.  Those are the sorts of discussions that I would be more than happy to have during consideration in detail.  I 
will support the second reading of the bill.  I ask members, including the member who interjected, to find the 
amendments that will protect people from the worst excesses of this bill.  In previous debates in this place, 
particularly conscience debates, leadership has emerged.  That is not the case on this occasion.  I recall the 
previous member for South Perth bringing together a group of people with the expertise to draft amendments to a 
bill, some of which were unsuccessful and others of which were successful.  The final outcome was a bill that 
had some of its worst features deleted.  That does not appear to be the case with this bill, and I take the 
opportunity to encourage people who have a preoccupation with and a concern about the protection of that life 
principle at law, to find some amendments that will lead to this bill emerging from consideration in detail in 
better shape than I fear it will go into that debate.   

Terminology that has its roots in the moral philosophers of 500 years ago has found its way into secular and 
contemporary medical ethics.  That terminology is about proportionate versus disproportionate, and ordinary 
versus extraordinary.  This is the language that has found a way to support the medical and nursing fraternity in 
handling these life and death issues.   

As a student I worked as a nursing aid in an old people’s home - a Masonic home.  At the time I was a student 
priest with very little education and I found a holiday job in this environment to put myself through my theology 
studies.  I remember one patient, Mr Griffiths, forever begging me for what I took to be the poison jar.  He was a 
Boer War veteran and had cancer of the throat.  On a regular basis he would ask me for something because he 
wanted to go.  I would say that I was sorry, and I could not assist him in that way.  One day he passed into 
unconsciousness and it looked as though he was about to die.  Not being fully trained, I automatically rushed into 
overdrive and resuscitated the poor blighter.  He looked at me as if to say, “Why on earth did you do that?”  It 
was my lack of training in these issues that caused me to take that action.  I was not a skilled member of the 
medical or nursing fraternity who is able to respond to these situations and to let people of a good age go, and to 
no longer use overly burdensome intervention to keep them alive.  If they have the good fortune to drift off, they 
let them go.   

However, medical intervention that can deliver a quality of life to healthy people for many years should take 
place.  One former member of this Parliament is confined to a wheelchair, and he has gone on to a successful 
career in federal Parliament.  His contribution to society is not diminished because he lost his legs.  Just because 
someone suffers a stroke, it does not mean his or her contribution to society will be diminished.  To a young 
person it may appear horrific, as no doubt it did to the member who lost his legs in the Vietnam War.  Would he 
have not wanted to marry and have children and to leave his public legacy?  Surely he wanted to embrace life 
and deliver the extraordinary contribution that he has made as an individual, a family member, a citizen and 
parliamentarian.   

A person aged 18 is not aware of his or her circumstances with the clarity that comes with age and wisdom.  It is 
not right that 18-year-olds will be entrusted with this right that has not previously been on offer to them.  The 
main point of my argument is about the right to refuse any treatment for any reason.  I have tried to probe this 
area with the Attorney and I feel that it is too easy to be glib about this issue.  For me, this is the nub of the issue.  
Reference was made earlier to the potential for a medical practitioner to make a decision to resuscitate a person, 
and that person later saying that he did not have the right to do that and he would charge him with assault.  That 
is a risk the medical fraternity may face.  As far as I know, it has not been played out in reality.  It is a small risk 
and it has not been a big issue until now.  It is a risk that the medical and nursing fraternity can continue to run, 
instead of rushing through legislation that cracks the tricky issues with a whopping sledgehammer and opens up 
a range of issues other than appropriate care for those people confronted with a terminal illness.   

A person may have the physical power to refuse treatment, but does he have that right and, if he does, should it 
be enshrined in law, particularly if he gives that right to a third party?  In addition, it will become an obligation 
upon a person to assist another person with suicide, and that person could be charged if he did not comply with 
the instruction.  I cannot imagine a set of circumstances in which I could support the third reading of this bill in 
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its current form.  Do members seriously think that at law a person can be required to accede to a directive to 
assist a person with suicide?  I fear that is what we are doing.  We have an obligation to do better at law than 
that.   
[Member’s time extended.] 

Mr T.G. STEPHENS:  I will not be in this house tomorrow.  Although I hate being involved in a debate of this 
kind, this is one bill which, because it involves a conscience vote, I want to participate in.  I hope this bill will 
still be in this chamber when I return on Thursday afternoon, so that I can participate in the debate and record my 
vote.  In an ideal world, after the second reading of this bill it should be referred by this house to a committee, so 
that it can be improved.   

Mr M.W. Trenorden:  We have that capacity.   

Mr T.G. STEPHENS:  I encourage members to do that.   

Mr R.F. Johnson:  All you need to do is move that.   

Mr T.G. STEPHENS:  I will not do that at this stage.  This bill is entitled to go through the second reading 
stage intact.   

Mr M.W. Trenorden:  A motion for its referral to a committee has to be moved in the second reading stage.   

Mr T.G. STEPHENS:  I have not brushed up on the Assembly’s standing orders.  In the other place, where I 
was more comfortable, the procedure was that the bill would go through the second reading stage so that the 
principles of the bill could be determined, and then it would be referred to a committee which would further 
consider aspects of the bill.  The committee would not extend the scope and intent of the bill.  One of the things I 
am fearful of in this case is that someone will get a rush of blood to the head and suddenly this bill will take on a 
character outside of its original scope and intent.  I hope that if that did happen, the bill would be struck down by 
the Chair -  

Mr J.A. McGinty:  I am sure that would be moved in the upper house. 

Mr T.G. STEPHENS:  I think so, too.  The standing orders of that place would be sufficient to block that.  The 
scope and intent of the bill must be kept intact.  The standing orders were certainly used against me whenever I 
tried to do anything to change the scope and intent of a bill.  Therefore, I hope the upper house would use the 
standing orders to defeat such an attempt.  I am sure from the government’s stated position that if the bill were 
amended in that way, it would not be accepted by the government in this house.  I hope that is still the case.   

In my view, this bill would ideally be improved upon by a committee.  The previous speaker talked about how 
this is really a bill about law and powers.  Perhaps the bill should go to a committee such as the Education and 
Health Standing Committee, on which the member for Avon and I sit.  However, the argument against doing that 
is that because members will be given a conscience vote on this bill, it will need to go back to the whole house 
so that it can reflect that conscience vote.  This bill is really about technical issues that members will or will not 
want to accept.  A committee is well placed to hear all the technical arguments.  Sure, in the end it will come 
back to a conscience vote.  That is appropriately done in this house.  However, the technical issues in reference 
to this bill can be sorted out in a committee of this chamber.  The father of this chamber, if not the house, will at 
least know the technical provisions of how to fix -  

Mr M.W. Trenorden:  I actually support you.  However, the bill cannot go to a standing committee but must go 
to a legislation committee, and you would probably need to move that. 

Mr T.G. STEPHENS:  Is that the case?  I have always thought the house can do whatever it wants.  It is the 
master of its own destiny.  Whatever the house decides to do, it can do. 

Mr M.W. Trenorden:  That is correct, but it needs a majority. 

Mr T.G. STEPHENS:  If a majority of members in this house want to send the bill to the Education and Health 
Standing Committee -  

Mr M.W. Trenorden:  No, it cannot do that.  It must send the bill to a legislation committee. 

Mr T.G. STEPHENS:  I presume we can still move for so much of the standing orders to be suspended as 
would allow the house to do whatever it likes.  The house can hang, draw and quarter people if it wants to.  It 
just needs to get the standing orders suspended.  If we want to do something, all we need to do is say okay; we 
are going to do it. 



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 August 2006] 

 p4682b-4718a 
Dr Kim Hames; Mr Tom Stephens; Ms Sue Walker; Mr Tony O'Gorman; Dr Graham Jacobs; Ms Dianne Guise; 

Mr John McGrath; Mr Matt Birney; Mr Ben Wyatt; Mr Max Trenorden; Acting Speaker; Ms Katie Hodson-
Thomas; Mr Colin Barnett; Ms Jaye Radisich; Mr Martin Whitely 

 [14] 

Dr K.D. Hames:  Can I point out another minor -  

Mr T.G. STEPHENS:  I would not participate in any hanging, drawing and quartering, by the way! 

Dr K.D. Hames:  If we decided that was what we wanted to do, it would need to be moved by a member who 
spoke before the minister spoke, unless the minister was in agreement, because once the minister had spoken, 
that would conclude the second reading debate, and we would no longer have the opportunity to move that. 

Mr T.G. STEPHENS:  This house by a majority - it would need to be an overwhelming majority - can do 
whatever it wants.  If we are all of one mind to do something, we can do it.  It does not matter at what point in 
the debate it is done.  It will happen if a majority of members want it to happen.  I am not an expert on the 
standing orders of this place.  Someone else would have to work those out.  I have not read the good blue book 
down here; I can tell members a bit more about the red one.  If members are interested in this, there are 
opportunities outside this place and behind the Chair to explore some of these ideas.  I presume that, in reference 
to the conscience provisions that are afforded to me, I have the freedom - if not, I am going to take the freedom, 
Minister for Health - to vote according to my conscience on even the procedural issues of the handling of this 
bill.  I am pushing the friendship a bit, but that is what I intend to do.  I take these issues seriously.  Just as I am 
unable to assist in a suicide, I am unable to assist in the passage of legislation that would allow for suicide.   

Ms S.E. Walker interjected.  

Mr T.G. STEPHENS:  That has been argued by the previous speaker.  I think I am right in saying that there is 
such a provision.  I think it is proposed section 110Z.  I think that is the right provision.  That is the sort of stuff 
we could get into if the bill was referred to a committee.  I have not studied the provisions of this bill fully, but I 
have managed to get the gist of it.  The gist of it I support.  It is just that some of the detail needs to be finetuned 
to remove some of the objectionable features.  I think the Minister for Health has done a great job in getting this 
bill before the house.   
Mr R.F. Johnson:  Do you think so?  

Mr T.G. STEPHENS:  Yes.  I think he has done a good job.  However, I would like the house to send the bill 
somewhere else to get it fixed up a bit, because I do not think the Minister for Health has put in the bill all the 
necessary safeguards.  In earlier times this Parliament would have provided the mechanism by which people with 
my sensitivities and concerns could come together and find a methodology to do what I am advocating.  I will be 
around until late this evening.  I will be happy to talk with anyone who wants to participate in that process.  I 
think that people who have some sensitivity and concern about enshrining in law a fundamental support for the 
principle of life will want to find some way of improving this bill.  I encourage members with that interest to do 
that quickly.   

I have read the points that have been raised by two of the members of the upper house.  That seems to me to be a 
good contribution.  I read that for the first time only this afternoon.  It was referred to briefly by the previous 
speaker.  It states -  

Feedback from the medical community has given rise to the following concerns: 
•  doctors will be unable to act in the best interests of the patient in the circumstances because of the 

compulsory rather than advisory nature of the instruments created; 

I believe that provides a good opportunity for an amendment.  Why have a compulsory instrument?  Why not 
make it advisory?  An advisory instrument would be very useful for those sorts of circumstances.  

Ms S.E. Walker:  What are you referring to? 

Mr T.G. STEPHENS:  I am referring to a letter signed by Hon Barbara Scott, MLC and Hon Kate Doust, MLC.  
I saw it for the first time only today.  It went out to all my colleagues on 14 August.  The letter continues -  

•  lifetime of the ‘living will’ - it should be updated regularly to reflect changes in medical 
technology;   

I believe a living will should also be updated to reflect the increasing maturity of the person who has signed it.  
People who are aged 18 should not be able to leave a living will in force until they are aged 99, because their 
circumstances will have changed, as will the medical technology.  For that reason, there is a deadset need for a 
sunset provision in this instrument.  This is a deficient bill.  We need to do better than this. 

Mr R.F. Johnson:  We agree with you. 

Mr T.G. STEPHENS:  The letter continues by stating that there -  
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•  should be a requirement to seek medical advice when drawing up a ‘living will’; 

Do members remember the debates we have had in this house about bioethical issues and some of the 
opportunities that were inserted in that legislation?  I think there is a bit of a call for some of that to be inserted in 
this bill.  The letter continues -  

•  in cases of attempted suicide where a simple procedure can save the patient doctors will be faced 
with an impossible choice; 

I do not think it is an impossible choice.  A legally binding directive is about to be inflicted upon doctors.  What 
will happen if a person ends up in St John of God Hospital and the law tells the doctors at that hospital that they 
have to assist that person to commit suicide?  Some people believe that hospitals should be the absolute 
protectors of the principle of life.  Not all hospitals are secular.  Members, this is not on.  In my view, this bill 
needs to be improved upon.  This is not a bill that is a disaster.  This is a bill that has a good basis.  However, it 
could be improved upon.   

Mr R.F. Johnson:  It is a bit of a sloppy bill. 

Mr T.G. STEPHENS:  It needs some refinement.  The letter continues -  

•  enduring guardians - if patient has previously appointed two but one becomes unavailable, the 
remaining one has full authority to act; unfortunately alone he may not act in the best interests of 
the patient. 

Those two upper house members have raised some very good concerns.  We in this chamber should not leave it 
to the upper house to fix this bill.  That is what we have done in the past.  That is what used to happen in this 
place.  Please do not do it.  I will be away tomorrow.  If the debate on this bill could be kept until Thursday -  

Mr J.A. McGinty:  You have just given me a reason to bring it on tomorrow! 

Mr T.G. STEPHENS:  That is my great fear!  I hate this discussion.  I hate having to be involved in this issue.  
It is too difficult.  Generally we get pilloried by the press and we get pilloried by the community.  However, that 
is life.  I do not expect any joy from this bill.  People are trundling into it with minimal understanding and no 
interest in the history, the ethics or anything else.  There is no fun in this.  However, I have obligations that I 
want to discharge.  I hope the house will provide me with that opportunity. 

MS S.E. WALKER (Nedlands) [5.59 pm]:  I support the Acts Amendment (Advance Health Care Planning) 
Bill 2006.  I appreciate the contribution of the member for Central Kimberley-Pilbara.  It was very good.  I thank 
the member.  I support the bill on behalf of my constituents, because quite a few of my constituents have 
telephoned me and said they support the bill.  One of my constituents works at the local hospital.  She has 
actually prepared a petition of her own volition and presented it to me.  Unfortunately, the petition was not in the 
correct form.  

Sitting suspended from 6.00 to 7.00 pm 

Ms S.E. WALKER:  I had such a stimulating conversation with my colleagues during dinner that I cannot 
remember where I left off before the suspension!  I think I started my comments by referring to the fact that I 
will support the bill and that I believe that the members of the Nedlands community generally want me to 
support this legislation.  I suppose I say that because of the age group in my electorate.  I am a baby boomer.  I 
think many baby boomers are realists.  I sometimes think of the scene in One Flew Over the Cuckoo’s Nest when 
Jack Nicholson was in a vegetative state and his Indian friend put a pillow over his head.  It is a bit of a standing 
joke with my children when I say that if I am in a vegetative state, please get out the pillow.  That is a very 
simple way of looking at it, but a lot of baby boomers and older people want to have control over their lives and 
they do not want to linger unnecessarily, to be a burden and not to have control over themselves or what is 
happening around them if they are in a vegetative state.  I have spoken to some members on the other side of the 
chamber and they have said that no-one from their electorates has contacted them about this legislation.  I have 
had contact from several members of the community, one of whom is a nurse at one of the hospitals in my 
electorate.  She had collected a series of petitions.  When she brought them to me, I found that they were not 
valid.  However, it is interesting to note the suburbs that the people who signed the petitions live in.  They 
include Bunbury, Gelorup, Picton, Nedlands, Boyup Brook, Eaton, Dardanup, Donnybrook, Australind, Innaloo, 
Munster, Waikiki, South Lake, Success, South Fremantle, Parmelia, Secret Harbour, Leeming, Spearwood, 
Bicton, Bull Creek, Hamilton Hill, Kardinya, Coolbellup, Parkwood, Willetton, Palmyra, Mosman Park, Atwell, 
Thornlie, Lower Chittering, Doubleview, Claremont, Girrawheen, Sorrento, Woodlands, Daglish, Como, 
Marmion, Mirrabooka and so it goes on.  There are quite a few signatures from people in Nedlands. 
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Mr B.S. Wyatt:  Are they all in support of the bill? 

Ms S.E. WALKER:  Yes.  The petition reads -  

As citizens of Western Australia we strongly support Living Wills. 

We do this on the basis that as a legal document a Living Will allows individuals to plan their future 
health care. 

It is our view that the Western Australian Government continues vigorous, open, and informative 
discussion on this topic. 

I do not like to say this, but it goes on to state -  

We applaud the government for the debate on Living Wills.  It is a most valuable document, much 
needed for concerned individuals in our community to allay the fear of their health wishes not being 
adhered to by family, medical practitioners, and other participants in personal care.   

Other suburbs are Floreat, Churchlands, City Beach, Duncraig, Doubleview, Stirling, Subiaco, Yangebup and 
Shenton Park.  I am saying that this person was in a position to speak to people, and knew from her own 
experiences in nursing how people felt about the issue of living wills.  She brought these signatures to me.  As I 
said, I could not present them to the Assembly, so I guess, in this way, I can present them now.   

A letter from a constituent reads -  

Dear Sue  

Every person over 40 years that I speak to are very keen to have living wills made legal for the 
protection of their wishes when life deteriorates.  

My 94 year old mother . . . passed a away 16/3/06 - she had no legal protection of her sincere wishes 
but was “lucky” that she had 5 daughters and made us promise that we would protect her from 
exaggerated medical intervention.  

Recently I spoke to a very dignified 92 year old lady who was terrified that her wishes may not be 
obeyed.   

My Mum was fortunate, she stayed healthy, had dinner and passed away in her bed at home.  

I have other letters from constituents about this issue.  

In response to an interview I did a couple of weeks ago for the Post on this legislation when I discussed the bill 
in some detail and referred to the problems that might arise, Michael Johnston of Subiaco, whom I do not know, 
wrote to the Western Suburbs Weekly and referred to that article.  He wrote - 

Giving politicians a conscience vote merely means they will vote according to their religious beliefs.  

I am an Anglican and I am judging this bill as I would any legislation.  I refer it to my own experiences and 
wonder what my constituents think about it.  That has nothing to do with my religion.  I have not been contacted 
by anyone from the Anglican Church about it, but I have heard from the Catholic Church, as have most 
members.  

Hugh Ryan, communications officer for Archbishop Hickey, wrote a letter to the Leader of the Opposition dated 
16 June.  He wrote - 

I think the biggest concerns with the Bill are whether an advance health directive could be written in 
such broad terms, both of circumstances and treatments, that families (guardians) and medical 
professionals would be denied the opportunity to act in the best interests of the patient in ways that their 
natural intuition and professional skills would otherwise require them to act.  There is similar concern 
about the length of time a directive may be considered operative.  

Those are exactly the concerns I have with the legislation.  The living will is generally supported in the 
community, but it is too raw.  To be honest, when I first read it in light of the big picture, the word that came to 
my mind - I do not think I was being hysterical - was Auschwitz.  I can see how this legislation in the big picture 
could be used improperly.  Baby boomers are coming on line as ageing parents and will cause the health system 
a big problem.  If we are not careful about how we deal with this bill, it will allow people to be easily disposed 
of.  That is not only my view.  When I discussed the matter with someone - not a politician - who had examined 
the bill very intently, that person felt exactly the same way and thought of Auschwitz.  I am sure there is no 
Machiavellian intent with this bill.   
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I have had quite a privileged life.  When I was doing my articles I spent some time working in the Public 
Trustee’s office.  While working at the Office of the Director of Public Prosecutions I thought I had seen 
everything that one could see in crime.  However, I had not seen anything like what I saw at the Public Trustee’s 
office; in particular, how children treat their parents when they want to access their inheritance.  Something of a 
phenomenon has occurred in Australia concerning adults killing their parents.  I do not know whether in this bill 
we can legislate to prevent people who are called upon to produce an advance care directive or to make a 
decision about the treatment of a person who is incapable of making a decision for himself, from being 
fraudulent and misusing their position.   
I am concerned about the fact that the bill is a little loose.  I looked firstly at the purpose of the bill, which is to 
enable terminally ill people to govern their medical treatment.  The Minister for Health’s second reading speech 
also states that the purpose of the bill is to protect doctors who adhere to the wishes of those who make an 
advance health directive.  I am not quite sure how it will do that.  I am concerned that the bill does not refer to a 
doctor; rather, it refers to health professionals.  That concerns me, because there is no definition of “health 
professionals” in the bill.  No-one is ultimately responsible to the patient, the family and the court in relation to 
making a decision.  I looked at legislation in the US and Canada, and I also considered New South Wales’ health 
directives.  The directives of those jurisdictions contain details that this bill does not have.  That worries me.  I 
recognise, as the Minister for Health said in his second reading speech, that 63 000 Western Australians, an 
enormous number of people, are not considered competent.  During the last budget estimates process, I looked at 
the annual reports of the Guardianship and Administration Board, the Public Trustee and the Office of the Public 
Advocate.  They stated that as the baby boomers come on line, there will be a phenomenal increase in the 
number of people who, for instance, have dementia.  These are people who will have a limited ability to make 
reasoned decisions.  A Toronto paper referred to illnesses such as dementia, mental illness, intellectual disability 
and acquired brain injuries, the figures for which are all on the rise.  I am concerned not only that the bill 
provides that a large group of undefined health professionals can make a decision about a person’s life, but also 
that the extent of the word “treatment” is not clear.  In the bill -  

“treatment” means - 
(a) medical or surgical treatment, including -  

(i) a life sustaining measure; and 
(ii) palliative care;  
or 

(b) dental treatment; or 
(c) other health care; 

“treatment decision”, in relation to a person, means a decision to consent or refuse consent to the 
commencement or continuation of any treatment of the person. 

I am not really sure how far that extends.  The basic thrust of the bill is to provide a list of persons who will be 
given priority, if need be, when a decision must be made about a person’s medical treatment.  Proposed section 
110ZJ dictates the priority of persons who may make treatment decisions for a patient.  The first in line is the 
advance health directive.  Where will we find the advance health directive?  The bill does not outline the system 
that will be used.  At the moment a person who wants to participate in organ donation indicates that by having 
such information placed on his or her driver’s licence.  Should these licences also indicate whether people have 
made an advance health directive?  How will we know whether a person has made an advance health directive?  
If I were knocked over tonight and taken to hospital, presumably I would have my handbag on me.  My purse 
has my licence in it and from that doctors would know that I wish to be an organ donor.  How will doctors know 
whether I have made an advance health directive?  Has the minister contemplated what system will be used? 
An advance health directive could go on for years.  I do not think that it should apply indefinitely.  It should be 
renewable every two years.  A person must renew his or her driver’s licence every few years.  The decision to 
make an advance health directive is not the same as electing to be an organ donor.  Making an advance health 
directive - I will come to this later - is not as simple as people may think.  Generally people aged 14 years and 
over have the simplistic view - I did until I looked at this issue - that if they wind up in a vegetative state, they 
would want someone to please put a pillow on their head.  The Toronto paper states that people who want to 
make advance health directives must consider the situation that they might find themselves in if they have a 
stroke.  It goes through what happens to a person if he has a mild stroke, a medium stroke or a serious stroke.  It 
asks people to tick boxes and say, “If this happens to me, I do not want my life to be unnaturally extended.”  
Frankly, that responsibility is quite scary.  That was my response. 
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I have some difficulties with the advance health directive.  I do not have difficulties with how it is set out.  It is 
voluntary.  A person making an advance health directive must have full legal capacity and must understand the 
nature and consequences of the directive.  It is in a form to be prescribed by regulations.  There are formal 
requirements that it be signed by the maker or in the presence of or at the direction of the maker.  Two persons 
over 18 years must provide a signature.  I take on board the comments of the member for Dawesville.  I looked 
at more detailed legislation from Deakin University and the Centre for Human Bioethics.  It talks about living 
wills and the need to consult with a doctor or a lawyer about this.  I think the member for Dawesville is right.  
We do not want our children, who may still be at home at the age of 18, to be making advance health directives 
without our knowledge and guidance.  We need to look at that.   
A certain amount of detail has not accompanied this bill.  Two persons over 18 years must witness a signature 
and they must vet the person’s treatment decisions, that is, the decision to consent or refuse consent to the 
commencement or continuation of treatment.  Treatment is defined as medical or surgical treatment, including a 
life-sustaining measure and palliative care.  A life-sustaining measure is defined as a medical, surgical or nursing 
procedure directed at a non-natural medical intervention to maintain a bodily function.  Palliative care is defined 
as a medical, surgical or nursing procedure directed at relieving a person’s pain, discomfort or distress but does 
not include a life-sustaining measure.  I will be very interested in the consideration in detail stage.  I know that 
the Director of Public Prosecutions would not pursue a doctor who had given additional amounts of morphine to 
control a person’s pain and that person died.  I am not sure that this bill adds anything at all to protect the 
medical profession.  I am concerned that we are not defining the health professionals that the government is 
allegedly trying to protect. 
Once signed off, a valid advance health directive will operate at any time and the maker of the directive is able to 
make reasonable judgments in respect of that treatment.  I have difficulty with the fact that one does not go to the 
Supreme Court to make an application in relation to the validity of an advance health directive.  It is possible for 
any person who has an interest to go to the State Administrative Tribunal.  They can tinker with the advance 
health directive.  I cannot see why the minister has made the SAT and not the Supreme Court the relevant body.  
That is where the Auschwitz question comes in.  When we die, our will and our probate goes to the Supreme 
Court but the question of our life and how we should have treatment on a life-or-death decision goes to people 
who do not have the judicial qualifications of a Supreme Court judge.  There are many people who sit in the 
SAT who are not judges.  The minister is asking them to make this decision.  I think it is entirely wrong.  That is 
a fundamental error of this legislation.  The minister wants to make it simple and flexible.  I do not think the 
SAT can be used as a factory line because there will be so many people coming on board.  I think that is very 
wrong.   
Mr J.A. McGinty:  The Guardianship and Administration Board is now part of the State Administrative 
Tribunal. 
Ms S.E. WALKER:  I know. 
Mr J.A. McGinty:  The closest analogy to these matters is to be found in the Guardianship and Administration 
Board, which makes all other decisions for people who are mentally incapable of making those decisions.  This 
was a little step in the same area.  That is why I thought that the SAT was the appropriate body. 
Ms S.E. WALKER:  I do not think it is in terms of making life-or-death decisions. 
[Member’s time extended.] 
Ms S.E. WALKER:  Who sits on the SAT?  Who will sit and decide this?  We do not have a definition in this 
bill of when a person is dead.  I know that is an issue.  I know there are two schools of thought.  There is a 
definition in the Human Tissue and Transplant Act at section 24(2).  Although it is not very clear, it states - 

 . . . unless 2 medical practitioners (each of whom has carried out a clinical examination of the person 
. . . or has such other qualifications as are accepted by the Executive Director) have declared that 
irreversible cessation of all function of the brain of the person has occurred. 

There is no definition of death in the bill.  When is a person dead?  There is no national definition of death.  We 
need to see that in the bill as well.  I am not sure whether it should apply to people who are 18 and not 16.  I 
know that the age is 16 in some states.  As I said, it is not clear who is ultimately accountable.  We do not know 
how we are going to find out if a person has an advance health directive.  My colleague the member for 
Dawesville mentioned the priority of the persons who may make treatment decisions about patients.  As I 
understand it, the process starts with the advance health directive.  Then comes the enduring guardian and then 
the guardian, if one is appointed under the Guardianship and Administration Act.  Then comes the class of 
persons listed at page 20 of the bill.  Like the member for Dawesville, I was a bit taken aback by the de facto 
partner of the patient being listed first.  I understand why that has been done.  If a person has been married for a 
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long time and that marriage finishes, a person cannot have the spouse listed first if the person subsequently forms 
a de facto relationship with someone else.  That would be a loving relationship and the other person is the one 
whom everything is shared with and who cares about the other person.  That is why that provision is put there.  I 
do not have a problem with de facto partners being listed first.  It has nothing to do with status.  It has to come 
first in time because there will be circumstances in which a person is married but also in a de facto relationship.  
It will not happen the other way around.  It is logical. 

Dr K.D. Hames:  I understand that. 

Ms S.E. WALKER:  Yes.  Similarly, I do not have a problem with proposed section 110ZD(3)(c) because there 
are many people who do not speak to their families but who have a person who cares enough about them.  I use 
the example of Alice, who is the person I helped in my electorate.  She does not get on too well with her 
children.  Another good friend of hers and I probably know more about her wishes.  Her friend takes her 
everywhere and helps her and looks after her.  Perhaps I should not speak for Alice but I can see how that could 
work.  The legislation looks at the person who may be closest.  It is not just about the person who comes and 
cleans.  It is not just about domestic service.  It is about shopping, taking someone to the hairdressers, taking her 
to the doctor and taking her to the physiotherapist.  It is about supporting the patient because the other person 
cares about her; it is not because the person is paid. 
Dr K.D. Hames:  That may be the case on occasions -  
Ms S.E. WALKER:  Yes.  I am sorry, I do not have much time. 
I do not have a problem with that provision.  However, I have a problem with a provision at page 25 of the bill 
under the heading “Reliance by health professional on treatment decision”.  Proposed new section 
110ZK(2)(b)(ii) makes an assumption.  It reads - 

If a health professional . . . takes treatment action . . . reasonably assuming that some other health 
professional has ascertained that the treatment action is in accordance with a treatment decision, . . .  

One saying from someone I greatly admire is: never assume a damned thing.  I do not think we can assume 
anything when we are dealing with someone’s life and I would like to see that sentence in the bill.  I guess I can 
discuss that in consideration in detail.  I am sorry that I am not the lead speaker for the opposition on this bill and 
therefore cannot speak for 60 minutes.   

I refer members to an article by David Lanham and Belinda Fehlberg titled “Living Wills and the Right to Die 
with Dignity”.  I do not have time to read through it but it lists the advantages and disadvantages of living wills 
legislation.  One advantage is that it relieves a family of the responsibility of having to make a decision to not 
continue treatment on someone’s behalf.  I believe that is appropriate and a matter that we should take into 
account.   

I have with me a fabulous Canadian document titled “University of Toronto Joint Centre for Bioethics: Living 
Will”.  It states at the very beginning - 

The Joint Centre for Bioethics Living Will was developed by Dr. Peter A. Singer.  It is a guide to help 
you think about and express your wishes about future health and personal care decisions. 

This Living Will is not intended to be used in the absence of specific medical and legal advice. 
That is what the member for Dawesville was saying, and that is what I am talking about: people making a living 
will in the absence of specific medical and legal advice.  I refer members in the short time I have to what made 
me think again about the living will.  The document refers to an instruction directive and states - 

As you are considering these treatments, keep in mind that you may feel differently about them if you 
were actually in the situations described than you feel about them now.  For each of the health 
situations, imagine that you are in the situation described, and then you develop a further medical 
problem that requires treatment.  . . .  

If you do not receive the treatment, you would die. 
It goes on - 

This category is included mainly for emergency purposes.   
It refers to stroke and states - 

This means you would have damage to the brain causing permanent physical disability such as 
paralysis.  You might also have trouble communicating because of your impaired speech.  Assume that 
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these problems would stay the same for the rest of your life.  They do not get worse with time unless 
there is another injury to the brain, such as another stroke.  Stroke can be described as follows. 

It then refers to the categories of mild, moderate and severe and asks the person to make a decision by ticking a 
box.  I will refer to the mild category, which states - 

You would have mild paralysis on one side of the body.  You could walk with a cane or walker.  
Meaningful conversations would be possible, but you might have trouble finding words.  You could 
carry out most routine daily activities, such as work and household duties, dressing, eating, bathing, and 
using the toilet.  You would have good control of your bowel and bladder.  You could live at home with 
someone caring for you for a few hours each day. 

I will miss the category of moderate and go onto the category of severe, which states - 

You would have severe paralysis on one side of the body.  You would be unable to walk, and would 
need to be in a chair or bed.  You would not have meaningful conversations.  You would be unable to 
carry out routine daily activities.  You would need a feeding tube for nourishment.  You could live at 
home with someone caring for you all day and night; otherwise you would probably need to be cared 
for in a chronic care hospital. 

The document asks people to think about these things and to tick a box.  It gives an example of the instruction 
directive.  It is a wonderful document to look at, as it shows the sorts of things that people must consider and a 
table they must complete when they are making one of these living wills.  As I said to the minister, most of us 
think that we do not want to be in a vegetative state with a loss of control - “please finish me off.”  However, it is 
not as simple as that.  There are people who have been in that situation after a stroke who have got better.  How 
is the minister going to deal with this matter?  Have his advisers discussed it with him?  Is there a model on 
which he will base this?  I would like to know, and I would like to tell my constituents.  I support the concept of 
a living will.  However, in researching this issue - I do not have time to talk about everything that I would like to 
talk about - I have found that it is not as easy as we think.  Having said that, though, I indicate that in Canada, 
there is provision for living wills in Alberta, Manitoba, Newfoundland, Nova Scotia, Ontario, Prince Edward 
Island and Saskatchewan, and people can state in the living will how they would like to be cared for.  I say to the 
Minister for Health that personally I support living wills, as do my constituents, but I would like some finetuning 
to be done. 
MR A.P. O’GORMAN (Joondalup) [7.30 pm]:  Members on this side of the chamber have been given a 
conscience vote on the Acts Amendment (Advance Health Care Planning) Bill 2006.  I thank my colleagues and 
the cabinet for making a conscience vote on this bill available to us.  It is one of those types of bills, the contents 
of which on lots of occasions we do not like to think about.  We do not like to think about death and what will 
happen when we get to the end of our lives.  I believe that many people in the community think the same way.  
They do not like to think about death, or legislation about dying and how life is terminated when people get to 
that stage.  Usually, we think about it when the situation presents itself to us; for example, when we have a close 
family member who, at the end of his or her life, is about to die. 
I am one of those people - some might call it being gutless - who do not like to face death.  I am half a world 
away from my immediate family.  I had not had to face the problems that are caused by the death of 
grandparents, aunts, uncles and people such as that because I am so far away.  However, on 16 June 2000 I 
received a phone call to tell me that both my parents had cancer.  It was one of those phone calls that a person 
does not wish to get.  My mother, who was in hospital because she had cancer of the liver, rang to tell me that 
my dad had lung cancer.  She said that I needed to come home to say goodbye to my dad because he probably 
would not last very long.  I jumped on a plane, shot off to Ireland and met my mother.  When I got there, I 
received what I thought was some good news at the time.  I was told that the medical people could not confirm 
that it was lung cancer; they were doing further tests.  I stayed in Ireland for two weeks, which was as long a 
time as I could afford to stay away from my wife and kids, and from work.  Eventually, I had to grab the 
palliative care nurse who happened to be on duty at the time and I said, “I need to know.  You have to tell me 
how long he has to live; and, if it is definitely lung cancer, what the prognosis is.”  She did actually tell me.  
Then I had the job of telling some of the rest of my family that, yes, it had indeed been confirmed that it was 
lung cancer, which was fairly advanced, and my dad probably had up to six months to live.   
I came back to Australia on 30 June 2000.  I remember it well.  It was the night before the goods and services tax 
came in, so it sticks in my mind.  Towards late August, I got the phone call that I had been waiting for but was 
hoping would not come.  That was the phone call to tell me that my dad had indeed been moved to a hospice, 
that he was in the last stages of life and that the doctors would let me know as things progressed.  On 26 August 
2000, my dad died very peacefully in that hospice.  Unfortunately, at that time I could not go back for the funeral 
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for a number of reasons, so I did not attend the funeral and say a final goodbye to my dad.  However, we lived on 
in hope and my mother had a sort of new lease on life.  She took off around the world, visiting Turkey, against 
her doctor’s advice, and kicked up her heels for a short time.  We later received a phone call on Christmas Eve of 
2000 from my mother, who asked to speak to my wife.  Although she often spoke to my wife, she specifically 
asked to speak to her on that night.  When my wife had finished speaking to her, she said that we had to book a 
flight.  We booked a flight and arrived in Ireland a couple of days later.  By the time we arrived my mother was 
in a hospice.  We visited her at midnight as soon as we got to Ireland.  When she spoke to us she said, “Jesus, I 
must be dying.  They have brought you here!”  That brought a smile to our faces.  That happened on about 27 
December. 
Dr K.D. Hames:  How old were your mum and dad? 
Mr A.P. O’GORMAN:  They were 64 and 67 years of age.  We all made our peace with my mother.  We spent 
a week at the hospice with her, as did the whole family, and we all said our goodbyes.  At that time she was on a 
drip and taking morphine and fluids.  She did not regain consciousness for probably the last three days of her 
life.  I would not say that some of my family members are devout Catholics, but they have strong beliefs.  A nun 
went into my mother’s room every day to check her out.  She would say, “It will not be today.”  As one weekend 
approached, the nun said that she was going away to a retreat for the weekend but not to worry because she 
would be back and nothing would happen over the weekend.  Some people in Ireland would be of the view that 
was inspiration from above.  They believe that nuns have a special relationship with God and they know when 
the Angel of Death is about to take somebody away.  Although I am not a practising Catholic, I have strong 
beliefs.  I believe that the sister, as a result of many years of experience, could tell the stages of approaching 
death that my mother was going through.  The nun came back from her retreat and again said that it would not be 
that day.  As a result of discussions with doctors and the family, the drips were removed.  I cannot remember if 
the morphine supply was withheld or maintained, but certainly the liquid drips were removed and my mother 
sank into a deeper coma, as I would describe it.   
One of my sisters was very close to my mother; in fact, some of the family thought she was too close because 
she was almost an exact replica of her.  Her birthday is on 1 January.  Those events were happening very near 
her birthday.  The last thing that should have happened was for my mother to die on that sister’s birthday, 
because it would have been so traumatic for my sister that she would probably not have recovered.  I am sorry 
that I cannot remember the nun’s name but I can remember her face.  On 2 January 2001 she came into my 
mother’s room and said, “Today is the day.”  She was accurate to within an hour.  We were told to get other 
family members who were not at the hospice, which we did.  All the family were there, not just my mother’s 
sons and daughters, but also her brothers and sisters and many other family members.  By removing the drips 
etc, it could be said that the hospice had assisted her death.  This legislation actually protects people in that 
situation - the doctors, family and people making those decisions - from any civil or criminal action so that that 
person can die with dignity.  I believe, from talking with my family, that we went through exactly the same 
process with my dad in the previous August.  My parents’ deaths were four months apart and it was a huge 
trauma for the family.  It was a comfort to us to see both our parents die with dignity.  That is one of the reasons 
I am supporting this bill.  We must give people the opportunity to die with dignity.  We are not talking about 
assisted suicide, or anything like that.  We are talking about situations where there is no hope and we know that 
the person concerned will die.  We can allow the situation to drag on, but we do not need to.  That is the aim of 
this bill.  It is a good piece of legislation.   

I know members such as the member for Nedlands will go through the nitty-gritty legalities of the bill, and that 
has to be done.  I appreciate the comments made by the member for Nedlands and the member for Dawesville.  
We must provide a situation in this state in which people who give others the opportunity to die with dignity are 
protected and can continue to live with a clear conscience.  I applaud the bill.  In the long term it will be a lot 
better for people.  I know that the churches have been consulted on this bill and that they do not envisage any 
huge problems, although certain issues have been raised and we will go through them.   
We left Ireland shortly after my mother’s death and arrived at Perth airport just after midnight on 11 January.  
The first thing I was told was that an election had been called.  I had two days to get over whatever I had to get 
over, and I hit the campaign trail.  The result was that I am in this place making decisions on the very thing that 
happened weeks before I came into this place.   

In my inaugural speech in this place I wanted to talk about my parents.  They had a huge influence on my life.  I 
was very proud of them.  They were working-class people who went through life never hurting anyone.  They 
were always doing good, and that has rubbed off onto their offspring.  I have a sister who spends most of her life 
helping children from Chernobyl who are still suffering from radiation sickness as a result of the accident there 
20 years ago.  Children from Chernobyl are still being taken to Ireland to get them away from the area in which 
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radiation is still prevalent and radiation sickness still occurs.  I have another sister who spends a lot of her time 
bringing the history of Ireland to the people of Ireland, particularly in County Clare.  My parents left a legacy 
that is continued by my sisters and brothers throughout the world.  I wanted to make a commendation to them in 
my inaugural speech, but it is 2006 now and in 2001 I would not have been able to get through the speech.  I 
struggled through it tonight and thank the house for its patience.  I commend the bill to the house.  
DR G.G. JACOBS (Roe) [7.45 pm]:  This is indeed a very difficult and complex area.  I thank the member for 
Joondalup for sharing with us a very personal story.  I suppose it gets back to the very essence of what this Acts 
Amendment (Advance Health Care Planning) Bill 2006 is trying to achieve.  We are reminded in the Minister for 
Health’s second reading speech that this bill is not about euthanasia.  We are reminded also that it is not even 
about the right to die.  It is about whether people who are terminally ill should have the right to die with dignity.  
That is the nub of what the minister said in his second reading speech.  Essentially, this bill is about the right to 
refuse medical treatment.  In medical practice, the most common scenario is the one that other speakers, 
particularly the member for Dawesville, have spoken about; namely, the unfortunately very common occurrence 
of cancer in the community.  The important issue is the right of a person who has cancer and is terminally ill to 
refuse treatment such as hydration and simple antibiotics.   
I put to the house that we need to ask two important questions; namely: what treatment, and under what 
circumstances?  We need to be clear about those two questions if this bill is to do what I believe the minister 
would like it to do, and also if it is to do what the member for Joondalup described very poignantly tonight in his 
speech.  I think we would all agree that there are both ordinary treatments and extraordinary treatments.  To 
quote one definition -  

Ordinary means of preserving life are all medicines, treatments, and operations, which offer a 
reasonable hope of benefit for the patient and which can be obtained or used without excessive expense, 
pain, or other inconvenience.   

Extraordinary means of preserving life . . . [are] all medicines, treatments, and operations, which 
cannot be obtained or used without excessive expense, pain, or other inconvenience, or which, if used, 
would not offer a reasonable hope of benefit.   

In practice, I believe the issue is more about ordinary treatments than it is about extraordinary treatments.  One 
example is the use of intravenous therapy to maintain hydration, such as nutritional feeding through a tube that 
goes directly from the abdominal surface into the stomach of patients who are not coordinated enough to 
swallow, as distinct from the more invasive and highly technological developments in medicine.   
When it comes to the circumstances, I would maintain, as have other speakers tonight, that in making an advance 
health directive, it would be almost impossible to develop a treatment plan for what we perceive would be the 
future circumstances of the patient.  The advance health directive will be either very generic or very prescriptive.  
In my past experience as a general practitioner - which one never gets away from, because I still do some of that 
work, even in this house - a patient might say that if he had a stroke and ended up as a vegetable, he would want 
to be allowed to die.  That, I would suggest, is very generic.  On the other hand is a directive that is very 
prescriptive.  A patient might specify that if he had a stroke of his left brain hemisphere, and is therefore likely to 
be weak on the right side of his body - the left side of the brain controls the right side of the body - could not 
communicate and had acute renal failure and gangrene of the left great toe, he would like to be allowed to die.  I 
suggest that there are difficulties with both the generic and highly prescriptive forms.  I am not the only one to 
suggest that.  The Law Reform Commission of Western Australia has rightly pointed out that the fundamental 
difficulty with advance health directives is that they prescribe a form of medical treatment without knowing the 
precise circumstances existing when the directive is required to be used.  Therefore it likely to be either too 
specific, failing to cover all circumstances, or too general, causing interpretive problems.   
As medical practitioners - the member for Dawesville would also vouch for this - we are in the age of material 
informed consent.  It is absolutely mandatory that a person with control of his faculties who is planning to 
undergo a surgical procedure be totally informed about the procedure.  If, for instance, a patient is having an 
operation for haemorrhoids, a two-page brochure is supplied containing the material that must be understood if 
informed consent is to be given.  That does not mean that the doctor gives the brochure to the patient to take 
away and read before returning and signing the consent form in front of the doctor.  In fact, it is important that 
the patient understand every part of the document, and the doctor must go through it with the patient, explaining 
every likely complication, from minor bleeding to death.  If we are so concerned in this society, and we find 
informed consent so valuable, I suggest that the advance health directive cannot be considered informed consent.  
The details, contingencies and variables of all the conditions that exist when the directive is required to be used 
make it valueless.  It is very important that the intent of the directive be realised.  It is very important that the 
directive be informed.  Because informed consent in the setting that I have described is so valuable, I suggest 
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that it would be impossible for an advance health directive to be informed.  Therefore, one finds it difficult to 
determine the intent of the directive.  I believe that there are two instances in which the directive would not be 
clear.  The bill states that a treatment decision in an advance health directive is taken to have been revoked if 
circumstances exist or have arisen that the maker of the directive did not anticipate at the time of making the 
directive and would have caused the maker to change his or her mind about the treatment decision.  That is stated 
in proposed section 110S(3) of the bill.  I suggest to members that that provision admits that this process is 
flawed and that an advance health directive has many loopholes.  First, I do not believe that it is informed and, 
secondly, the intent of the directive is often very difficult to interpret.  It is either too generic to make it of any 
use or too prescriptive.  If one of the events in that prescription does not occur, it will make the directive null and 
void and show no intent to the doctor.  As a side issue, now that I have referred to the doctor - it was mentioned 
by the member for Nedlands - it is interesting that the bill refers to health professionals when members opposite 
and I both know that the people who will be involved in this very important decision about the intent of, and 
acting on, advance health directives will be doctors.  Why does the bill not refer to doctors?  Why does it not 
refer to medical practitioners?  Why does it refer to health professionals?  Health professionals cover a very wide 
spectrum.  This will not involve physiotherapists, occupational therapists or social workers.  This is directed at 
the interpretation by doctors of an advance health directive.  It is interesting that we never say what we mean. 
In the case of an aggressive enduring guardian, the substitute decision maker in this process could potentially 
direct a doctor to withdraw treatment.  If the doctor did not believe that that was the intent and that withdrawing 
treatment may hasten the person’s premature death because the prognosis was not clear, the doctor could 
inadvertently let the person pass away prematurely.  When opposition members were briefed on the bill, the 
response to that suggestion was that if the doctor believed that the advance health directive did not show an 
intent for him to withdraw treatment, whether that be something simple such as the withdrawal of intravenous 
therapy, it could be challenged by a doctor at the State Administrative Tribunal.  That has now turned around.  
Do we expect a doctor in a busy hospital to accept that an aggressive person, a substitute decision maker, can 
insist that the doctor withdraw treatment?  If the intent were not there, would a doctor take this case to the State 
Administrative Tribunal - almost a changed role - under common law today?  If the guardian or the relatives 
believed that the treatment was too aggressive, the doctor and the case would go before the State Administrative 
Tribunal.  The expectation under this bill is that the doctor would take the matter to the State Administrative 
Tribunal and speak up for the patient if he felt that the intent was not there and the prognosis was not clear.  
What is the likelihood that a busy doctor would do that?  I suggest that he might say that it was too difficult.  We 
know that doctors are loath to take matters to court; they hate doing that.  Essentially, an easy way out would be 
to concede to an aggressive, enduring, guardian!  
What is the situation in other jurisdictions?  I put it to the house that this is very sloppy legislation.  Its 
provisions are nowhere near specific enough to deal with what I believe it seeks to achieve; that is, to allow 
terminally ill patients the right to refuse treatment and be granted the right to die with dignity.  The bill allows a 
carte blanche approach; it does not specify situations and, therefore, misses the mark.  For that reason it is 
reckless.  Under the Victorian Medical Treatment Act 1988, refusal of medical treatment certificates are limited 
to a current condition and situations in which the patient has been informed about the nature of his or her 
condition to an extent that is reasonably sufficient to enable the patient to make a decision about whether to 
refuse medical treatment generally or of a particular kind.  
[Member’s time extended.] 
Dr G.G. JACOBS:  When a patient cannot make a decision for himself, an agent or a guardian may refuse 
medical treatment on behalf of the patient only if the medical treatment will cause unreasonable distress to the 
patient - that is the part about dying with dignity - or there are reasonable grounds for believing that the patient, 
if competent and after giving serious consideration to his or her health and wellbeing, considers the medical 
treatment to be unwarranted.  The Victorian legislation is specific; it achieves what this bill seeks to achieve but 
misses the mark.   
The South Australian legislation is the Consent to Medical Treatment and Palliative Care Act 1995.  As that act 
states, an advance directive applies only when a person is in the terminal phase of an illness.  That sounds 
exactly like the first paragraph of the second reading speech, which states what this bill is trying to achieve.  
However, the bill is reckless and sloppy and takes a scatter-gun approach.  As was discussed in the Liberal party 
room this morning, that is the reason members on this side of the house oppose the bill.  The bill misses the mark 
in certain situations, particularly those outlined by the member for Joondalup.   
Advance health directives apply only when a person is in the terminal phase of an illness or in a persistent 
vegetative state.  As stated in the South Australian legislation, a medical power of attorney does not authorise the 
agent to refuse the natural provision or natural administration of food and water.  That is what we describe as 
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ordinary treatment as distinct from extraordinary treatment.  Ordinary treatment is the provision of hydration and 
nutrition.  I refer to dying with dignity, not dying from dehydration.  The South Australian act also states that a 
medical power of attorney does not authorise the agent to refuse the administration of drugs to relieve pain or 
distress.  No member of this house would argue that a person with a terminal illness should not be allowed to die 
with dignity and an absence of pain and suffering.  The act also states that a medical power of attorney does not 
authorise the agent to refuse medical treatment that would result in the grantor regaining the capacity to make 
decisions about his or her own medical treatment unless the grantor is in the terminal phase of an illness.  I have 
cited a couple of examples.  There are also examples from Queensland and New South Wales.  In New South 
Wales there is no such legislation, but guidelines can be found in Mr Iemma’s speech in the New South Wales 
Hansard.   
This bill is sloppy.  It is the result of arrogance on the part of the government because it thought that it could ask 
some legal people to draw up something and that we would just accept it.  It is a carte blanche approach.  The 
government believes that it can get away with anything.  The bill misses the mark for particular terminal 
conditions, the issue of dying with dignity and the issues involved in the refusal of treatment in those cases.  It 
has turned upside down the relationship between the State Administrative Tribunal and common law.  Under this 
bill a doctor can take the issue of a patient’s intent of his or her advance health directive to the State 
Administrative Tribunal.  In the accepted guardianship orders - the member for Dawesville said this and I agree 
with him - we see the real leftie stuff whereby de factos come before a spouse.  The bill also refers to someone 
who provides a domestic service.  Where are we at?  Is the government trying to insult us or trying us on?  
Surely the member for Joondalup and many other members would have issues with the guardianship orders for a 
first-degree relative or spouse.  Surely they are the people who should be involved in these very important 
decisions.  We are not talking about a property dispute.  We are talking about life-and-death matters.  I do not 
know whether the government is trying to wind us up by putting a de facto before a spouse and by then listing a 
few other people who have a close relationship with the person, including a person who provides domestic 
services.  If it is, that is wrong.  That belief challenges and goes across all the other guardianship orders of 
priority.   
I fail to accept this bill.  It is sloppy because it has been introduced as a health bill.  It has implications for the 
Criminal Code, the guardianship laws and the civil codes of liability.  I do not believe this bill covers those areas 
well at all; it does it very poorly.  It is sloppy because of the civil liability in trying to protect health 
professionals.  In how many cases over 25 years have I needed to be protected from a person who may have sued 
me for putting in a drip or giving ordinary treatment to patients that involved hydration, nutrition and some of 
the basic needs of life?  There are doctors who are scared of being sued for administering intravenous fluid.  
People who are terminally ill are managed today.  Colleagues in my medical practice do it every day.  They visit 
people and they are very much loved by the patients.  Decisions about what is reasonable are made in concert 
with the patients’ relatives.   
There seems to be a feeling that patients must be protected by gung-ho doctors who want to preserve life at all 
costs.  People think they introduce all these extraordinary treatments to maintain life at all costs.  That does not 
happen.  We hear in the press about people such as Schiavo being maintained on life support, and about someone 
who wants to switch that life support off when the doctors want to keep it on.  However, 99.99 per cent of 
patients who are terminally ill are looked after by doctors who are not gung-ho doctors and who have the family 
and the patient’s interests at stake.  I do not think we need a bill to protect patients from people and doctors, 
particularly those who are trying to preserve life.  They want to preserve life.  The intent of this bill is to have at 
heart the interests of patients who are terminally ill and in the later stages of their life, and to make decisions 
about the patients in concert with their families.  I have often consulted families about what they believe should 
happen to mum or dad.  It is a two-way street.  They have to make decisions about the prognosis.  They ask, 
“What is the likelihood, doctor; what will be the result; how long does mum have to live?”  The answers are 
never prescriptive.  I can never give a guarantee.  It is not, as much as we would like it to be, an exact science.  
We say what the probability and the prognosis is but then, in consultation with the family, we make a decision 
about the best way forward for their mum or dad.  That is not being gung-ho.  They want to know the best way 
for mum or dad to die with dignity. 
As members may have gathered, I will not support this bill.  I believe it is sloppy.  It misses the mark.  It does 
not do what it is supposed to do, as set out in its very laudable beginning in the second reading speech, which 
states - 

Although the government does not support euthanasia, 
Nor do I - 
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terminally ill people deserve the right to die with dignity and have their wishes about medical treatment 
respected.  This bill is necessary to give people certainty when dealing with end-of-life issues, enabling 
terminally ill people to govern their medical treatment . . .  

The second reading speech starts off well.  However, where does the bill stay on the track of the terminally ill?  
If it had stayed on that track, the government would have much more support in this chamber.  I will not support 
this bill.  Doctors do not need protection from all the people who are supposedly going to sue them.  This 
legislation exposes vulnerable patients to uninformed agents.  It leaves loopholes all over the place.  It does not 
do what it is supposed to do, which is to help people die with dignity. 
MRS D.J. GUISE (Wanneroo - Deputy Speaker) [8.16 pm]:  I have thought long and hard about this bill.  
This may be the shortest speech that I ever give, given that death has knocked at my door a bit too recently.  
However, I will give it a crack for a number of reasons.   
I support this bill in principle.  I am very interested to hear the arguments of other members as debate progresses.  
I understand that there could be some legal issues that still need finessing.  I want people to know that I support 
this bill in principle.  We are told that this bill establishes a regime in which persons can ensure that, in the event 
of becoming mentally incompetent and requiring medical treatment for any condition - including but not limited 
to a terminal illness - their consent or otherwise to a specified treatment is made clear.  Lots of people have 
talked about this bill in detail.  I will talk about it very briefly from a couple of avenues. 
I was privileged to attend a briefing by Dr Doug Bridge, who is a palliative care physician at Royal Perth 
Hospital and Murdoch Community Hospice.  He said three things about this bill, all of which hold some 
resonance for me and others.  He said that this bill is about dying: dying is normal, dying is misunderstood, and 
dying is the most profound life experience.  Unfortunately, I have found out close and personally that dying is 
normal; it does happen to people at different stages and times of their life.  Dying is misunderstood.  For those 
who experience it, I am sure that it is the most profound life experience.  For those on the outside it is as well.  
Those things hold some resonance for me.  Dr Bridge talked about palliative care as affirming life, and as a 
normal process that neither hastens nor postpones death.  Palliative care provides relief from pain and other 
distressing symptoms.  It integrates the psychological and spiritual aspects of patient care that I think are so 
important.  It offers a support system to help patients live as actively as possible until their death.  It offers a 
support system to help families cope, not only during a patient’s illness, but also during bereavement.  Some of 
that bereavement involves accepting that the death was imminent for the patient and the family.  He talked about 
some work that is being done around the world and in Perth concerning palliative care.  He talked a little about 
what euthanasia means and what people desire by going down a particular path.  Those members who have been 
in this place a while will remember when a former member of the upper house, Hon Norm Kelly, moved a 
private member’s bill on euthanasia.  They will remember the debate that ensued.  Certain things resonated 
through that debate that have resonated through this debate.  People want some control over their lives; they 
want to make choices themselves.  Some people want to avoid excessive medical interference.  Some people do 
not want further chemotherapy; it is a choice that they should make for themselves.  People want freedom from 
pain and suffering, as well as dignity.  That is not too much to ask.  This bill will satisfy those desires of people 
without resorting to euthanasia.  Both my parents have now gone and, as all members know, last year I lost my 
husband.  I am told I am not allowed to say that I lost him, as I have not lost him; he just died.  I had that lecture 
from another widow; I was told I could not say that.  Those were very different circumstances.  I was privileged 
to be with both my mother and Stuart.  It might be a short speech. 
Mr J.A. McGinty:  It’s a good speech. 
Mr P.D. Omodei:  Have a glass of water. 
Mrs D.J. GUISE:  Okay. 
For those members who recall, a few years ago the euthanasia society, or whatever it calls itself, published a 
guide and encouraged people to sign if they did not wish to have treatment of different sorts and what have you.  
Mum was very gung-ho on this.  She wanted either to go out with a bang or to make sure that we were not going 
to postpone it.  I guess the bottom line was that she wanted to die with some dignity.  As it turned out, mum died 
sort of waiting between the hospital and the nursing home, but she did manage to die with some dignity and 
some wonderful care, and it was a privilege to be with her as she passed.  We were certainly not in a position in 
which her death was prolonged, but her wishes were very well known.  However, I recall a comment that dad 
and I made at the time about upping the morphine, and the doctors being very defensive, as they did not want to 
be seen to be assisting mum’s passing.  The medical profession, therefore, is often put in a very difficult position 
in these situations.  That is a matter that we must look at long and hard to ensure that the medical profession is 
not put in the position of determining the ethical and legal issues.  Living wills should not be about directing 
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doctors to participate in anything illegal.  That is certainly a matter that has been debated in Canada over living 
wills.  Doctors - clearly we heard the member for Roe - have articulated concerns about the ethical issues as well 
as the legal ones.  However, living wills must provide direction for doctors.  They can also assist the medical 
profession when they are struggling with the ability to save a life as well as reduce suffering. 

I know what Stuart’s wishes would have been had the outcome been different and life prolonged but not in a 
good way.  I know that he would have wanted to have a living will that articulated his wishes that I would have 
wanted to honour.  On that note, I had better sit down before I lose it.  Thank you. 

MR J.E. McGRATH (South Perth) [8.22 pm]:  I have heard what some members have said tonight and, unlike 
many of them, I have not had much experience in this regard, fortunately I guess.  My father died; he went to 
sleep one night and did not wake up the next day.  I guess he was very fortunate.  He was 79 years of age.  My 
mother is still very healthy and living a very active life.  My father-in-law suffered from cancer.  He was very 
fortunate; he received a prognosis from a doctor at Royal Perth Hospital that he had six months to live.  My 
father-in-law was a racing man - a racehorse trainer - and about three months later he thought he had beaten it.  
He got a second opinion from someone who said that he thought he would beat the disease.  Being the optimist 
that he was, my father-in-law went into Royal Perth Hospital and said that he wanted to find the doctor who gave 
him the death penalty; however, within the six-month period he had passed away.  However, he was fortunate in 
that he did not suffer.  I stand in this place tonight to support this bill.  It is a matter that I have not thought about 
much in my own personal circumstances, and it is not something that I have thought about doing.  I have always 
been the type of person who believed that I should leave all things medical to my doctor.  If my doctor says that I 
need a certain type of treatment, that is what I will go along with; I never question it.  However, quite a number 
of people in my electorate have come to speak to me about this issue, knowing that this bill was coming on for 
debate.  Those people are a little older than I, and maybe they are at the age at which people start to think about 
these matters.  The message that I am getting from people in the community is that they want the right to be able 
to die with dignity.  They want to have some say in their final living days on this earth.  In the society in which 
we live now, people want to have more control over their destiny.  We give people control in many ways.  Even 
though in 99.9 per cent of cases doctors now make decisions in concert with relatives, this legislation provides 
for a statutory form and will allow people to make a choice.  It provides for a legal document, and it basically 
gives the process legal authority.  I think there is no doubt that people in the community have been asking for 
something like this.  How many times have we heard someone say, “I don’t want to suffer.  When my time is up, 
I want to go.  I don’t want to be a vegetable.  I don’t want to just lie there on some sort of life support.  I would 
rather go”?  However, those people have not been given the opportunity to do something legally about making 
that decision.  Therefore, I believe this is very important legislation. 

I also agree that it is very difficult legislation.  I still believe that there is a minefield out there.  I do not believe 
in euthanasia.  Therefore, I was happy to hear the minister say that there is no suggestion that this bill will play 
any part in supporting euthanasia.  I am also not sure how many people will take advantage of the provisions of 
the legislation.  I am sure that not many young people will.  However, I believe that many people will take 
advantage of the legislation when they get to an age in life at which they can see that their time might be coming 
or when they contract some sort of serious illness.  While they are still able to make, and are capable of making, 
that decision, I believe they will be very keen to do that.   
Mr J.A. McGinty:  I am keen to see the maximum possible take-up, assuming the legislation is passed.  The 
more complex and more prescriptive it is made, the less likely it is that people will take it up.  That is part of the 
internal conflict with this.  The more we try to define all the situations, the less likely it is that people will do it, 
because they will simply say that it is too hard.   

Mr J.E. McGRATH:  I thank the minister.  I have heard suggestions today - I do not totally disagree with 
them - that anyone who takes up these advance health care directives or writes them out should maybe do so in 
consultation with a doctor.  However, once again, that will make the process a little more difficult.  Most of us 
are not doctors, so we do not know very much about medicine and where we might be many years down the 
track.  If we try to make it too specific, it will be impossible to cover all the situations in which we might find 
ourselves - I am talking about medical conditions - some years down the track.   
I have heard what some members have said today.  I also attended a briefing on this legislation this week.  I was 
very interested in what the experts said about some of these matters.  The member for Dawesville mentioned that 
someone attempting suicide might first make a directive that he not be revived.  I do not think that will happen.  I 
think that is drawing a fairly long bow.  I agree that many people are concerned that we get this legislation right.  
I believe the legislation will be supported.  There are medical and legal people in this chamber - people with 
more expertise than I.  Perhaps during consideration in detail we will be able to walk through this on a bipartisan 
basis.  If some small areas need tweaking, we might be able to look at them then, and the minister might be 
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happy to go through them with us.  At least we could all have some input.  Let us try to ensure that this 
legislation covers as many areas as possible and closes as many loopholes as possible.  The member for Roe 
asked whether the legislation would inadvertently allow a person to die prematurely.  He also said that the 
directives need to be more specific.  We need to look at that but we also need to enable people to have a say in 
how they might die with dignity.  If we manage that, we will be achieving something.  People should have a free 
choice.  If they want to have a living will they should, but if they do not want to participate they do not have to.   

The minister might be able to give me some information on this, but it appears that the State Administrative 
Tribunal will have fairly wide powers under this legislation.  If a doctor had a problem or a person’s situation 
had changed dramatically, an appeal process could be instigated by the medical practitioner to SAT, so that the 
person’s living will could be overturned if there was a genuine reason.  I had the impression from reading the bill 
that it provided a lot of power to SAT.  Some of the loopholes will be closed by the general power that will be 
given to SAT.  The Coalition for the Defence of Human Life gave members a briefing.  This matter has been 
raised before and is only a small point, but one of my concerns relates to a person responsible for a patient.  
Unlike the member for Roe, I do not have a great problem with the responsible person being a de facto partner.  
A husband and wife who have split up and have been living with de facto partners for some time perhaps would 
not want the husband or wife to have control over how they die.  Making the de facto partner responsible would 
take that issue out of the equation.  If the decision was unresolved, it could then go to the spouse.  I have a 
problem, however, with the order of persons responsible.  A person who regularly provides or arranges for the 
provision of domestic services and support to the patient, but is not remunerated for doing so, is put ahead of the 
nearest relative.  That is an issue.  Although that person might provide a great deal of care to a patient, the person 
might not have the same love, devotion and affection as family members.  Family members might not be able to 
be with a patient every day.  They might live some distance away, for example.  In the order of persons 
responsible, I would like to see a family member placed before a person providing care to a patient.  We all 
know of cases, some that have occurred not so long ago, of carers who have been involved in some rather 
dubious actions.  I believe family members should be put ahead of carers.  It is a small point, but something that 
we can perhaps look at during the consideration in detail stage. 

Hon Kate Doust and Hon Barbara Scott provided us with some information, which has been referred to today.  
They referred to the lifetime of a living will, and said that it should be regularly updated to reflect changes in 
medical technology.  A person making a living will should be encouraged to do that.  How many people, for 
example, change their will during their lifetime?  Some might do it regularly, but most do not.  People’s 
circumstances change.  They might make a decision one year on how they would want to end their life, but 10 or 
20 years down the track they might think about it again when going through different circumstances or when 
struck down by a disease that would make them reconsider.  Obviously, if this legislation is enacted, people will 
be able to take advantage of it and make changes to their living will.   

I refer now to enduring guardians.  If a patient has appointed two enduring guardians and one becomes 
unavailable, the other has full authority to act.  It has been suggested that, alone, that guardian may not act in the 
best interests of the patient.  It is purely a technical matter.  It would be accepted that a person who appoints two 
enduring guardians would put his trust in either person, given the circumstances.  I come back to the bill.  
Proposed section 110S(3) reads - 

A treatment decision in an advance health directive is taken to have been revoked if circumstances exist 
or have arisen that -  

(a) the maker of the directive did not anticipate at the time of making the directive; and  
(b) would have caused the maker to change his or her mind about the treatment decision. 

That demonstrates my point: safeguards have been built into the legislation that will assist people.  The 
opposition has agreed that members will vote on this bill according to their consciences.  As members heard, the 
approach opposition members have taken to this bill varies.  I think people agree with the thrust of the 
legislation.  Doctors will welcome this legislation because it will certainly help them in a lot of areas.  It will 
give people some certainty about their future.  I am sure that when people reach a certain stage in their life, they 
will consider this legislation.   

I support the second reading of this bill and, hopefully, it will pass the third reading stage.  The opposition 
includes some experienced doctors and legal people.  I recommend that a bipartisan approach be taken to this 
legislation.  I was not in this place when the abortion legislation passed through the Parliament, but I understand 
it was debated in a bipartisan way.  I have no doubt that the public wants this legislation, but we must make sure 
that the i’s are dotted and the t’s are crossed to avoid any loopholes that will require the legislation to be 
amended at a later stage.  
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MR M.J. BIRNEY (Kalgoorlie) [8.38 pm]:  I want to support the Acts Amendment (Advance Health Care 
Planning) Bill but I am having some difficulty arriving at the view that I should do so.  There can be nothing 
more heart wrenching than watching a loved one suffering in a hospital bed day after day, week after week and 
month after month and not being able to do anything to ease that person’s pain.   

This bill would have been difficult to draft and, sadly, the form of words the Minister for Health has come up 
with fall somewhat short of the mark, albeit it is a reasonably commendable attempt.  An issue that concerns me 
is that if this bill passes through this house and the other house in the coming weeks, it will provide a vehicle for 
disturbed people to commit suicide.  I will explain what I mean by that.  It is not beyond the realms of possibility 
that a person who is suffering from some kind of mental illness - depression is obviously a form of mental 
illness - attempts to take his own life and is saved by an ambulance crew and ends up in an emergency 
department, but the doctor who attends to him is prevented from administering any kind of lifesaving medical 
treatment because of a living will that that person has signed.  In my electorate of Kalgoorlie - in fact, in the 
greater goldfields region - some four people a week attempt to commit suicide.  Thankfully we have a reasonably 
good medical service in the goldfields when it comes to the people who work there, so those four people a week 
are statistically recorded as only attempted suicides.  Those people are resuscitated and revived, and hopefully 
most, if not all, of them will go on to live long and full lives.  What concerns me is that a person who gets to the 
point of wanting to commit suicide is obviously not of sound mind.  Such a person may sign a living will that 
effectively says that if he is found incapacitated or unconscious, he does not wish to be revived or resuscitated.  
If the person then attempts to commit suicide and is found by a family member or friend and is taken to hospital, 
the doctors at that hospital would be legally prevented from administering lifesaving medical treatment.  That 
would almost certainly be the case if this bill passes through this house in its current form.   

I suggest that prior to the conclusion of the second reading debate, the minister do some work with regard to the 
issue of suicide.  I admit that I have not thought this through fully, but perhaps the minister would consider 
putting in the bill some words along the lines that a living will would be disregarded if the affliction was deemed 
to be temporary, and/or if the patient might reasonably be expected to make a full, or nearly full, recovery.  That 
would deal with the situation in which a person who had signed a living will attempted to commit suicide, and 
the doctor was prevented from administering any lifesaving medical treatment.   

The bill proposes the concept of appointing an enduring guardian.  I would prefer to take that option rather than 
write a living will, because it is very difficult when writing a living will to become prescriptive enough to avoid 
some of the pitfalls that might arise at a later time.  I imagine that a person whom we love and trust, and with 
whom we have shared many of our life experiences, would have a reasonably good understanding of our state of 
mind and what we might or might not want in some future circumstance.  Therefore, I believe the concept of 
appointing an enduring guardian is very good and should be embraced.  It is certainly a concept that I would like 
to embrace.  However, having said that, I find it difficult to support this bill while it leaves the door open for 
people to use it as a vehicle to commit suicide.  It will, no doubt, be difficult to come up with a form of words for 
living wills that will make the intent of this Parliament absolutely clear.  A person might write in his living will 
that if he has a stroke he is not to be revived, or if he is suffering from a terminal illness he is not to be revived, 
or if he is suffering from a particular medical affliction he is not to be revived.  A person might write in his 
living will that if he is in a vegetative state he is not to be revived.  That might give rise to all sorts of debate 
about what the words “vegetative state” actually mean.  I would like this bill to be more prescriptive in that area 
so that when people write a living will their intent is absolutely clear.   

Consideration could even be given to registering each living will.  Somebody needs to determine whether the 
intent of the patient is absolutely clear up front.  In some life-and-death circumstances, people need to make very 
quick decisions about what a living will may or may not mean.  If a patient is on his deathbed, he will not have 
time to go to the State Administrative Tribunal and get some kind of determination about what the living will 
means.  I wonder whether it would be a good idea to register all living wills, perhaps even with SAT, so that 
some kind of body - I imagine SAT would want some kind of medical experience - could have a look at the 
living will and decide whether its intent is clear.  There would be nothing worse than somebody signing a living 
will and then proceeding under the false impression that that living will would protect his wishes in the event of 
a catastrophic accident or a terminal illness, only to find that there is great debate in the emergency room about 
exactly what that living will might mean.  It would be prudent to register those living wills with a body that may 
be SAT or some kind of medical body, so that, prior to anything happening, we can be absolutely clear that 
everyone understands the intent of the living will.  The fact is that most people in the community are not 
lawyers.  

Ms M.M. Quirk:  Thank goodness! 
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Mr M.J. BIRNEY:  Thank goodness!  

When filling in living wills people might use words that have a double or an unclear meaning.  What a disaster to 
arrive at the emergency room situation, with everybody standing around the patient, and nobody can quite 
understand the intent of the living will.  That is why we need some kind of opportunity to pre-register the living 
will to make sure that its intent is clear.   

I do not want to say too much about this bill, other than to say that, if the Attorney General can give some kind 
of assurance that he will investigate the issue of young disturbed people using this legislation as a gateway to 
committing suicide, I will vote for the second reading.  If he does not satisfy that concern during consideration in 
detail, I will have difficulty supporting the bill all the way through.  That decision is quite difficult, because I 
support the underlying concept of the bill.  If the bill were tightened up, and if the Attorney General’s publicly 
stated intentions were contained within it, without all the other flowery bits, it would not be a problem at all.  I 
go back to where I started.  What a heart-wrenching experience it would be to visit a loved one in the hospital 
day after day knowing that one could not do anything for that person.  Even though, technically, that person may 
still be alive, that state may best be described as existing rather than living.  I urge the Attorney General to look 
at the gateway to suicide matter and try to come up with a form of words to satisfy my concern.  It may well be 
that a provision could be made for a living will to be set aside if the affliction was considered to be temporary 
and the patient might reasonably be expected to make a full recovery with the administration of medical support.  
Something like that would have my support, and I would ultimately vote in favour of the bill. 

MR B.S. WYATT (Victoria Park) [8.48 pm]:  Tonight is the first opportunity I have had to speak on a bill that 
is subject to a conscience vote.  We are seeing both the downside of that, in that conscience votes inevitably 
involve topics of much personal anguish and introspection, and the upside, in that the speeches tonight from both 
sides of the house have been some of the finest I have heard in my short time as a member.  While not being an 
expert in this area, I have learned a lot in the few hours in which the Acts Amendment (Advance Health Care 
Planning) Bill 2006 has been debated, and I thank all members who have spoken so far.   

The bill is a fundamental clash of how it is when medical, moral and ethical issues are married with technical 
legal words.  I am yet to see in any Westminster system around the world a piece of legislation that does that 
really effectively at its first crack, because it is always hard.  Every member who has spoken tonight seems to be 
in furious agreement with the principle of what we are arguing.  Earlier the member for Joondalup stated that he 
supports the bill because it deals with situations in which there is no hope.  I have not received one phone call or 
one letter from the people in my electorate specifically about the bill.  The discussions I have had with the people 
in my electorate were to get their views.  I support the principle of the bill and what we are trying to achieve.  
However, the view of the member for Joondalup that it deals with situations in which there is no hope, such as 
the situation with his parents, is a much more narrow view than that contemplated in the bill.  A number of 
speakers have expressed their personal experience of the death of close family members.  I am lucky that the 
members of my very close family are all still alive.  Of course people contemplate death. 
Mr M.W. Trenorden:  Your father went close. 

Mr B.S. WYATT:  My father had a triple-bypass operation last year. 
Mr M.W. Trenorden interjected. 

Mr B.S. WYATT:  As can be seen in today’s newspaper, the old bugger is still pretty active!  Last year my 
sister was diagnosed with Hodgkin’s disease, but she has successfully fought that disease.  The issue of death is 
not something that is strange to any of us in this place; it is just how we react to it.  At 32 years of age, I still 
consider myself invincible.  Perhaps it is not something that I think about all that seriously. 
The Minister for Health’s press release on the bill states -  

“These laws will allow terminally ill people to die with dignity and have their wishes respected by 
medical staff and family members. 

“This legislation is not about euthanasia but giving dignity to people as they are dying and respecting 
their wishes to make sure are treated in the manner that they want to be.”   

There is certainly no argument from me about that.  The four main issues that the bill brings to the attention of 
Parliament are the living will, the advance health directive, enduring guardians and the hierarchy of responsible 
people who can make decisions on behalf of a mentally incapacitated person, and the legal protection that is 
provided to clinicians who act accordingly.  I do not think there is anything inherently controversial about the 
hierarchy of responsible people who can make decisions on behalf of people with a mental incapacity and 
enduring guardians.  Certainly the member for Kalgoorlie has hit on that.  I do not have too much to add to that 
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issue.  However, I will raise a couple of matters with the living will.  The two main pieces of correspondence 
that I have received have been mentioned tonight by a number of members.  One is the piece of correspondence 
that all members received from Hon Kate Doust and Hon Barbara Scott, members of the other place, and the 
other is the letter from the Catholic archdiocese in Perth about the implementation of this bill.  We are dealing 
with significant amendments to the Guardianship and Administration Act 1990.  It is worth considering the 
practical implementation of what we are discussing tonight.  Although I do not have the personal or emotional 
involvement with this that the member for Joondalup has, I hope that I can be of some assistance.  I note the first 
and second bullet points in the letter from the honourable members of the other place.  The first one states that 
doctors will be unable to act in the best interests of the patient in the circumstances because of the compulsory 
rather than advisory nature of the instruments created.  The second bullet point refers to regularly updating the 
directive, much as we would update a will as our life circumstances change.  Perhaps at least the requirement to 
ensure that the directive remains valid should be addressed.  Unfortunately, I do not have the answers for the 
minister.  Certain issues arose during my consideration of the bill.  
The third bullet point raised by the honourable members reads - 

should be a requirement to seek medical advice when drawing up a ‘living will’.  
Proposed section 110R(2) perhaps deals with that.  It reads - 

A treatment decision in an advance health directive is invalid if, at the time the directive is made, its 
maker does not understand -  

(a) the nature of the treatment decision; or 

(b) the consequences of making the treatment decision.  

As many members will be aware, in the legal world, when we sign a guarantee for a child or someone else, the 
bank requires the client to seek independent legal advice and to obtain a certificate from a lawyer stating that the 
lawyer has explained the implications of the guarantee and that the client understands them.  That obviously 
arose out of litigation that led to guarantees being invalid because people did not understand the nature of the 
guarantees.  I am trying to find a balance that provides people with something they will use because it is easy 
and they feel they can do it and avoids the need for that person to see a lawyer or a doctor to ensure they their 
directive will be enforced and not be subject to challenge because they may not have understood what they were 
talking about.  I flag that as an issue because I think proposed section 110R(2) will inevitably result in that 
action.  
The fourth bullet point in the honourable members’ letter reads - 

in cases of attempted suicide where a simple procedure can save the patient doctors will be faced with 
an impossible choice.   

The issue of attempted suicide has certainly been the main focus of debate this evening.  
I refer to proposed section 110S, “Operation generally”, under proposed division 2, “Operation of advance health 
directive”.  Perhaps proposed subsections (2) and (3) deal with that scenario.  Proposed subsection (2) reads - 

A treatment decision in an advance health directive operates only in the circumstances specified in the 
directive.  

Can a directive contemplate suicide?  I submit that at present it probably does.  It will not nullify a suicide 
attempt.  That is an issue that concerns not only me, but also many other people here this evening.  Proposed 
subsection (3) reads - 

A treatment decision in an advance health directive is taken to have been revoked if circumstances exist 
or have arisen that - 

(a) the maker of the directive did not anticipate at the time of making the directive; and  
(b) would have caused the maker to change his or her mind about the treatment decision.  

This brings me back to the requirement that a directive of 20 years be invalid.  Life changes considerably over 
time.  People making such a directive should regularly update it.  I am also wary of how specific we should make 
these provisions.  Should somebody prepare a 50-page document setting out all the scenarios, including those 
suggested by the member for Roe, tick them off and remove the clauses that we do not think are appropriate?  I 
am not suggesting we need to do that.  However, ultimately, we want to make the legislation accessible to people 
in the community. 
I will also address an issue raised by the member for Nedlands, who referred to an e-mail or a letter she received 
from somebody stating that a conscience vote simply means that a member will vote according to his or her 
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religious beliefs.  I want to put on the record that although I am a Catholic - I am probably not one of the better 
practising Catholics - I have attempted to base my view of this bill on a practical implementation and not on 
religious persuasion.  Although I have had the good fortune of having received correspondence from the Catholic 
Church, I think all members tonight have approached this bill with an element of its practical implementation at 
law.  Although I support the principle outlined in this bill, I would like to see a few amendments made and a 
readjustment of focus along the lines that I have indicated and along the lines indicated by many other members 
this evening.  I will not pretend for a moment that I am an expert on the procedures of this house.  I am open to 
suggestions from the Minister for Health and the member for Avon, who previously suggested how we should 
deal with this.  I will finish with the sentiment expressed by the member for Joondalup; that is, we are debating a 
bill that we want to ensure applies only to situations in which there is no hope.   

MR M.W. TRENORDEN (Avon) [9.03 pm]:  Unlike a few other speakers, I do not have a problem with these 
sorts of bills.  I use a simple process to approach my political life.  I believe that I am in this chamber to 
represent the seat of Avon - that is it.  I am not here to represent myself.  I am not in a dilemma about my own 
beliefs because, as I have already stated, my task tonight is to represent the people of Avon.  I had problems with 
the abortion debate, which was referred to by some members tonight, because some members in this chamber 
called me a murderer.  I did not take kindly to those comments.  In those terms, I did not enjoy that debate.  
However, at the time I did not have any problems putting forward my position because I was sure that I was 
putting forward a position that was overwhelmingly supported by my electorate.   

To some degree, I filled out the recent census form inaccurately because I ticked the box that stated that I was an 
Anglican.  I am about as Anglican as are some people in the Middle East.  That issue runs around my conscience 
because although I would like to be an Anglican, I am politically opposed to the Anglican Church.  It is always 
telling people like me that we should be doing more while it does less.  I have problems with it in that context.  
Unlike some members in this chamber, I am a believer.  However, I am not a great fan of churches.  I do not 
have a driving compulsion to vote in a certain way because I am being pushed by the church.  That is not the 
case.  I am not opposed to members having their own beliefs.   

In principle I support the bill.  I will run through the reasons that I support the bill for those who may want to 
understand why I will vote the way I will vote.  There is absolutely no way that I would support the ability of 
doctors or any family member to assist a patient to terminate his or her life.  In the Northern Territory individuals 
could press a button to terminate their lives.  The bottom line is that I do not support that.  Once we start talking 
about lawyers and doctors, we are getting into a very, very grey area.  My understanding of the bill, unlike that 
of some other members who have spoken tonight, is that people will make their own decisions about refusing 
treatment.  There is the significant issue of people self-injecting a lethal dose or having someone do it on their 
behalf.  I think there is a clear distinction.  A few others would argue against that.   

I also share the concerns about the mental state of individuals when they fill in a living will.  That will never be a 
barrier for me in supporting the bill.  We have to ask that question about all individuals when significant 
decisions are made.  We all make decisions based on the sum of our own experiences.  The member for Victoria 
Park has just spoken about his own experiences.  I am here to do the same.  I believe that the vast majority of 
people want the opportunity to talk about anything in their lives.  We all know of people in the community who 
will themselves to die when their partner dies.  Earlier this year I saw someone’s partner clearly decide that they 
were not going to live any longer.  Through some mental or physical process, the switch gets turned off and they 
die.  We have all seen that.  It is not unusual for people to choose the time of their going, even excluding the 
argument about suicide.   

I was listening to ABC radio the other day, which I do from time to time, when someone was talking about 
donors.  Some very close personal friends of mine had the terrible experience of a young person in the family 
dying.  They are very grateful to know that their son’s organs are in some other person, and that person is living 
a good life.  We all know that because of the crisis of the situation, many families overrule the process of organ 
donation because they cannot bear to think that the person they love will not be whole or complete at that 
particular time, even though they have passed on.  If we took away the emotions at the time, the same people 
would probably make a different decision.  We must allow people to go through that grieving process when 
those close to them are very ill.  I am the sum of my own experiences.  Unfortunately for me, my father died of 
cancer after four years.  I watched a fit, strong and strapping man turn into a broomstick and die.  My mother, 
who was a very intelligent person, got to a state in which her mind was totally annihilated.  In the last 18 months 
of her life, she did not know who I was.  Those situations are in front of some of the 57 members in this 
chamber.   
I wish to mention a person whom I respect but because he is a senior doctor, I will not name him.  He is not even 
a Western Australian.  He operates in a crisis ward in another state.  I have had conversations with him about 
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these issues.  As he operates in a crisis ward, on many occasions the people who come in are at death’s door.  He 
talks to me about saving people’s lives for half an hour, a day, two days, a month or two months.  He has a very 
strong feeling that he is not being of benefit to anyone, including the family, the patient or anyone involved in 
the process.  He has a strong feeling that this emergency ward, in his own words, wastes about $1 million a 
night.  He feels that other people, who could use that money, do not get the opportunity to do so.  Because he is a 
doctor, I do not want to give him that opportunity.  He is not asking for it.  However, for an individual to say that 
he wishes to refuse treatment is a significantly different issue from his saying that he wishes to have his life 
taken away.  I believe that all of us should have the option to say that we will refuse treatment.  I have heard a 
few people say that that is basically suicide.  By my definition it is not.  However, I am not a lawyer; I am not 
even a good bush lawyer. 
Mr T.G. Stephens:  Treatment could include the issue of food and water.  As a treatment, refusing food and 
water might be a reasonable and proportionate response to a person’s circumstances.  A person might not be 
sufficiently ill or diminished in his life’s circumstances to justify the withdrawal of treatment as basic as water. 

Mr M.W. TRENORDEN:  I accept the member’s concerns.  I support the member’s argument about the 
legislation going to a committee.  I know that some ministers opposite do not like the process, but it is a very 
good functioning process of the chamber.  I spent 100 hours on the Environmental Protection Amendment Bill as 
part of a legislation committee.  The member for Maylands was the minister at the time.  She sat through the 
whole process.  She would agree that it was a good process for the bill at the time.  The process would give this 
house the opportunity to debate some of the issues raised by the member for Central Kimberley-Pilbara.  I want 
to give him that opportunity because I am sure, as the member for Victoria Park says, that the problem with the 
bill is the definition processes, not the intent.  To allow the member for Central Kimberley-Pilbara or any other 
member to examine the process, I am happy to give my vote to send this to a committee.  If the member wants to 
move that motion - 

Mr T.G. Stephens:  As the standing orders have been described to me, another member who has not yet spoken 
has to move the motion.  Is that right? 

The ACTING SPEAKER (Dr S.C. Thomas):  Standing order 171 refers to the ability to refer legislation to a 
committee.  I suggest that members look at that reference. 

Mr M.W. TRENORDEN:  I have no doubt that that is correct.  The member needs to find an ally who has not 
yet spoken on this legislation to move the motion.  That should not be very difficult. 

The ACTING SPEAKER:  Order!  I will read standing order 171 - 

(1) At any time after the second reading and before the third reading stage has been moved, a 
motion without notice “That this bill be referred to a standing (or select) committee” may be 
moved or the bill may be referred without notice to a legislation committee. 

Mr B.J. Grylls:  Does that motion end the debate? 

Mr M.W. TRENORDEN:  It is my understanding that the second reading debate concludes. 

The ACTING SPEAKER:  We will obtain an exact ruling.  My understanding is that it may well end the debate 
at that stage because it would occur during consideration in detail. 

Mr T.G. Stephens:  I understand; it can occur at any stage.   

The ACTING SPEAKER:  At any stage after the second reading and before the third reading.  I suggest to 
members that it might limit it to consideration in detail. 

Mr M.W. TRENORDEN:  I will support that process but I will not move the motion.  I am a bit like the 
member for Victoria Park in that I believe that the intent of this bill is going in the right direction.  If any 
member wants to move for a referral, I will give my categorical support to the process.  I will not speak for much 
longer, because we had a bit of argy-bargy there.   

None of us in this chamber actually knows what the future holds.  We are all going to live longer than we 
thought we would 30 years ago.  The majority of us will run out of mental capacity before we run out of physical 
capacity; so there are provisions that we must put in place.  I cannot recall the name of the individual, but other 
members of the chamber will recall the debate about the terminally ill woman in the Northern Territory who 
went on nationwide television begging for the opportunity to terminate her life.  She was cured not long 
afterwards and, amazingly, changed her point of view.  I do not think this bill says anything about that issue.  On 
my reading of the bill, as a bush lawyer and probably a bad one, it allows people to opt out of treatment.  I do not 
want to disagree with any member such as the member for Central Kimberley-Pilbara because he is right.  I 
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cannot tell him about the terms or deficiencies in the bill or what will be the actual consequences of those words.  
I will support the bill and anyone who wants to take a closer and detailed look at that process.  The bottom line 
for me is that it is my belief that my constituency supports the bill, so I will be supporting it. 

MS K. HODSON-THOMAS (Carine) [9.16 pm]:  I rise to speak on the Acts Amendment (Advance Health 
Care Planning) Bill 2006.  I also take the opportunity to thank the staff of the State Solicitor’s Office who 
provided me with a private briefing yesterday.  As other members have indicated, the Liberal Party has agreed to 
a conscience vote on this bill.  I must say that I find myself in a quandary about this legislation.  A number of my 
constituents have written to me in support of the principle of what they have referred to as living wills, and other 
constituents are vehemently opposed to that principle.  Having read the second reading speech and examined the 
bill, it was interesting to note the Minister for Health’s own words in the second reading speech.  He said - 

. . . terminally ill people deserve the right to die with dignity and have their wishes about medical 
treatment respected.  This bill is necessary to give people certainty when dealing with end of life issues, 
enabling terminally ill people to govern their medical treatment and protecting medical professionals 
who adhere to their wishes. 

The intent of the bill is admirable.  However, I believe that the legislation before us does not match that purpose; 
that is, to give terminally ill people certainty in end of life situations.  Nowhere in this bill, as has been said in 
other speeches tonight, is there any reference to terminally ill people.  The only reference to the terminally ill is 
in the minister’s second reading speech. 

The Minister for Health has certainly been on a mission to reform the laws of this state.  In my time in this place 
I have often noted unforeseen circumstances that have arisen from decisions that we have made when legislation 
was rushed and thorough consultation was not embarked upon with key stakeholders.  I understand that this bill 
is draft 13.  I assume that the other drafts were made as far back as May 2005.  I also note that 744 submissions 
were received.  Even more interesting are the minister’s comments in his second reading speech, in which he 
states - 

The draft bill has also recently been provided to a number of key stakeholders for comment regarding 
the detail and practical operation of the scheme.  The majority of those who responded have indicated 
their support for the overall approach of the bill, . . .  

I ask the minister: what time frame were the stakeholders given to respond and comment on the practical 
operation of the scheme?  The health professionals who work at the coalface and who will be dealing with the 
practical operation of the bill will certainly understand what this legislation is about.  I also wonder what the 
Australian Medical Association had to say about the legislation.  Perhaps the Minister for Health will give us an 
indication in his summation.   
The minister also stated - 

The bill establishes a simple, flexible scheme whereby persons can ensure that, in the event that they 
become mentally incompetent and require medical treatment for any condition, including a terminal 
illness, their consent, or otherwise, to specified treatment can be made clear in an advance health 
directive and, or alternatively, treatment decisions can be made by an enduring guardian chosen by 
them. 

My concern is that we must ensure that there is no abuse of what the Minister for Health claims is a simple and 
flexible scheme; yet we have heard some of the former practising doctors on our side of the Parliament say that 
this may well not be the case.   

Law reform that deals with end of life decisions should not be made lightly, and hence my concern and caution 
about supporting this legislation.  Life and death are not simple, nor are they black and white.  We are dealing 
with ethical issues, and, as some members in this place would know, I have strong convictions regarding the 
protection of life.  While I have empathy for the intent, I am still uncertain that we have addressed the concerns 
that members have and will raise during their speeches in this place, such as the suicide example about which the 
member for Dawesville spoke eloquently today.  That is an issue that needs to be examined thoroughly to ensure 
that we are not making grave mistakes in passing this legislation with any haste. 

I am also concerned about the process and how living wills will be recorded, or if they will be recorded at all.  
Will those who make an advance health directive be required to carry that advance health directive with them at 
all times?  For example, a person who is involved in a serious car accident may present at the emergency 
department.  He may have an advance health directive in his wallet.  What will happen in that situation?  In an 
emergency situation, I imagine that the doctors and nurses who work in that kind of environment would act in a 
decisive way and would not search through documentation to determine whether they should or should not save 
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that person’s life.  Perhaps I am viewing this in a simplistic way, but I foresee many problems.  It is my hope that 
we take the time to ensure that these scenarios are thought through thoroughly before we create a system that is 
open to abuse. 
Some concerns have been raised about the list on page 20 of the bill.  The person responsible for the patient is 
the first in the order of persons listed in proposed subsection (3).  In the main, I am comfortable with that list.  I 
understand why the de facto partner of the patient appears before the spouse of the patient, but I have some 
concerns with proposed paragraph (c), “a person who regularly provides, or arranges for the provision of, 
domestic services and support to the patient, but is not remunerated for doing so”, being before proposed 
paragraph (d), “the nearest relative of the patient (other than the patient’s de facto partner or spouse) who 
maintains a close personal relationship with the patient”.  We could argue the order at length and find little 
consensus about the appropriateness of that order.  We all have a divergence of views about who should or 
should not be charged with that responsibility, and in which order. 
I understand that there is a proposal for an educational program.  I seek some clarification from the Minister for 
Health about who will administer it and how it will be administered, and what the educational program will 
entail. 
As I said, the vote on this bill will be a conscience vote and it is one that I do not take lightly.  We all have 
personal convictions, and, as I stated, these are ethical issues.  I want to convey that I have been comforted by 
the manner in which the debate has been conducted.  It has certainly been a far cry from the abortion debate, 
which was extremely heated at times.  Some members’ speeches have been very personal, and some 
professional; for example, as I mentioned before, the speeches of the member for Dawesville and the member for 
Roe, who were practising medical practitioners and who have a much better understanding of what this 
legislation entails.  Some members spoke about personal situations.  I have a high regard particularly for the 
member for Wanneroo and the member for Joondalup, who shared with us some of their very personal 
experiences.   
As I said, I find myself, in a very difficult situation, in a real quandary about whether I can bring myself to 
support the legislation in its current form.  My determination will be made after the consideration in detail stage.  
This is the first time that I am not really decisive about where I am going with a piece of legislation.  I will await 
the outcome of the consideration in detail stage. 

MR C.J. BARNETT (Cottesloe) [9.25 pm]:  I begin by reading a sentence from the first paragraph of the 
minister’s second reading speech, which states that the intent of this bill is - 

. . . to reform the law relating to medical treatment for the dying.  Although the government does not 
support euthanasia, terminally ill people deserve the right to die with dignity and have their wishes 
about medical treatment respected. 

I agree with that.  I restate that I do not support euthanasia.  I agree that terminally ill people - I am thinking 
typically of elderly people - have the right to express their views on how they will be treated, that they have the 
right to have their views respected by their family and the medical profession, and that they have the right to die 
with dignity.  As I stand in this chamber, I support the legislation and will vote for it.  However, in the debate 
that has taken place over the past few hours a number of very significant points have been raised.  I very much 
hope that the Minister for Health will take those into account.   
The bill and its intent seem to work fairly well for what will be the most common situation; that is, people, 
probably typically older people, with a terminal condition, people who know they are dying and have a view 
about how they should be treated and people who would want to die with dignity.  Most members probably have 
experiences of that.  I had an experience with my mother, who had a lot of ill-health during her life.  There is no 
doubt, through the discussions that I had with my sister and the doctors involved, she was helped on her way.  
That was entirely appropriate and what she would have wanted.  We, with the doctor, essentially allowed the 
medical condition to take its course.  That is an everyday occurrence.  In those situations with older people or 
people with terminal conditions, it provides comfort to them that they can still make a decision, express their 
views on their treatment and feel comfortable that they will die with dignity.  The thing that many elderly people 
fear most is an undignified end to their life.  It is harrowing for them, even if they are not conscious of it at the 
time, and it is harrowing for the family.  When people do not want that, and I would not want that, they are 
entitled to have their wishes observed.  This bill does not seem to work well in the situation given by way of 
example of an accident that perhaps affects a young person, perhaps as a result of an attempted suicide or an 
accidental overdose, when the natural inclination of the family and the medical profession is to save that life.  I 
would not want to see legislation stand in their way or make it more difficult for doctors to do what they are 
sworn to do and what families would want them to do.  We need to look at that aspect.  I am not sure whether the 
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solution lies in living wills being made advisory rather than mandatory.  I think that issue needs to be discussed 
and explored further.  This legislation needs some safety valves.  In the majority of cases of older people with 
terminal conditions, I do not think there is an issue.  However, we need to make sure that we avoid a scenario in 
which someone has taken an accidental overdose, for example, or even attempted suicide, when the medical 
profession can save that life easily, and a young life is lost.  There needs to be a safety valve and a way out for 
family and medical professionals to instantly make the right decision.  At the moment I can see procedures in 
this bill that could interfere in that process.  We need to get it right. 
Another concern I have - perhaps I am reassured by some of the comments of doctors in this house - is to ensure 
that there is no interference with the relationship I talked about; for example, in my mother’s case, the family and 
medical professionals managed the situation in a loving, sensitive and proper way.  I would hate a set of rules 
and regulations to somehow interfere with that.  I am prepared to be convinced, and I think I am convinced, that 
will not be the case, but I would like to be reassured that an element of bureaucracy will not come into what is a 
very personal family decision in most cases.   
The final point I make is on the suggestion by the member for Avon that perhaps this bill should be referred to a 
committee.  I strongly urge against this.  For all members this is a conscience issue.  It is an important piece of 
legislation.  If it were referred to a committee, it would mean that only a small number of members would 
grapple with some of the issues that have been raised.  All members have a responsibility to their electorates, and 
most members would want to be able to contribute to and hear the debate.  I suggest that this is not an 
appropriate bill to be referred to a committee.  I hope the Minister for Health will, as an alternative, leave some 
space, perhaps a week, between the conclusion of the second reading debate and consideration in detail.  I hope 
that in that time there will be informal discussions between members of this house on the issues that have been 
raised.  I imagine that with a bit of commonsense and some goodwill, the majority of members in this house will 
support this legislation.   

Mr T.G. Stephens:  The committee work in the other place has created the opportunity for a series of 
amendments to legislation that can be considered by the Committee of the Whole.  People test the opportunity of 
exploring amendments that may suit the majority of the house.  The drafting of those amendments to a bill can 
be done by a committee that cannot be easily done by the Committee of the Whole.  It gives us a better range.  
We must recognise that the bill has to come back to the Committee of the Whole for determination. 
Mr C.J. BARNETT:  The member for Central Kimberley-Pilbara is a new member to this house.  The 
experience of legislation committees of this house, and I was responsible for implementing them, has not been 
all that good.  In this house they have worked well when a specific technical piece of legislation has been 
involved, and only two or three members on either side of the house have been interested in it.  This is a piece of 
legislation that most members of this house are interested in.  I am suggesting some informal discussions at 
meetings that the minister may call to discuss the issues that have been raised.  I do not believe that it would be 
acceptable to members on either side of the house if this bill was referred to a committee.   
As the member for Cottesloe, I would be failing my constituents if I did not listen and contribute to the debate.  
My judgment, such as it is, is that many people in my electorate, particularly older people, would like a provision 
in legislation that will enable them to make their views known in a formal way so that they can be assured that 
their wishes will be respected and they can die with dignity.  That is what we should seek to achieve by 
smoothing out some of the potential anomalies in the legislation.   
I will not support the referral of this bill to a committee.  It is too important and sensitive an issue to be treated in 
that way.  I hope the minister will leave the debate for at least a week so that some of these issues can be 
discussed informally.  We can then deal with it in a proper way.  As the member for Victoria Park said, this has 
been a good debate.  I have not taken a great part in it and I do not intend to.  However, it is an issue for 
members to search their consciences and speak sincerely from the heart.  We have an opportunity to make some 
good legislation and it is worth taking a couple of extra weeks, if that is necessary, to make sure that we provide 
legislation that serves the people of this state.   
MS J.A. RADISICH (Swan Hills) [9.33 pm]:  The Acts Amendment (Advance Health Care Planning) Bill has 
a fundamental underlying concept about people’s right to make choices about their own health care in advance of 
the situation in which their physical state may render them incapable to do so.  This is the same principle that we 
apply to each other through the law and through medicine when we are in a mental or physical state to make 
choices about the treatment that we receive in hospital from a doctor or other health professional.  The most 
contentious aspect of this bill is the right to refuse treatment that would be life sustaining.  There is no doubt that 
that is contentious and sensitive.  The decisions we may make at one point in our lives may be different at other 
times.  Clearly, this bill needs to be considered very carefully, as it is, by all members of the house.  People have 
used the catchphrase “dying with dignity”.  I am not sure what that means.  One thing for sure is that death 



Extract from Hansard 
[ASSEMBLY - Tuesday, 15 August 2006] 

 p4682b-4718a 
Dr Kim Hames; Mr Tom Stephens; Ms Sue Walker; Mr Tony O'Gorman; Dr Graham Jacobs; Ms Dianne Guise; 

Mr John McGrath; Mr Matt Birney; Mr Ben Wyatt; Mr Max Trenorden; Acting Speaker; Ms Katie Hodson-
Thomas; Mr Colin Barnett; Ms Jaye Radisich; Mr Martin Whitely 

 [36] 

cannot be denied.  If there is any way that I can fulfil the ambitions of individual people who may want some 
control over their health care in the event that they are facing death, I want to do so.   

This bill is about people.  It is about all of us; our families and friends, our neighbours, and strangers.  I 
commend the minister for engaging the approximately 30 interested community organisations and groups that 
have put their time, effort and resources into the development of this bill.  I am not sure that this bill is enough.  
This bill has the potential to impact on every Western Australian.  Therefore, as members we need to decide 
whether we are acting in a trustee capacity or as a delegate from our electorate.  Clearly we cannot represent the 
views of each and every member of our constituency.  However, we can attempt to represent the majority of 
these views, and act as a delegate.  Alternatively we can stand in this Parliament and do what we think is right 
for people on the basis of our own value systems, ideology or religious beliefs.  There is no one right answer.  I 
believe the only answer we can arrive at is the one that will allow us to sleep at night.  I do not know the views 
of every single resident in the electorate of Swan Hills.  However, I am prepared to vote for legislation that will 
provide choice for people who wish to implement an advance health care directive, to the extent that sufficient 
protections are put in place for people who decide to take up that opportunity.   
It is important to note that this bill will not make living wills compulsory.  This bill will simply give people the 
opportunity to make a living will if they have an express desire to do so.  When this house passed legislation 
recently to deal with organ donation, families were strongly encouraged to discuss that issue among themselves 
and to make their wishes very clear to their loved ones so that their wishes could be fulfilled.  I hope the same 
will occur should the house pass this bill.   
People have the right to make choices about their health care.  A living will provides people with the opportunity 
to do that.  However, as I have mentioned, the choices that people may make at one stage in their lives may not 
be the same as the choices they may make at another stage in their lives.  A living will may be of benefit to a 
person who has power of attorney for a person who has written a living will, or to other family members who are 
around at a difficult time in that person’s life.  If the people who write a living will discuss the situation with 
their family members and make their wishes and intentions clear, it may make life for their families somewhat 
easier when they are confronted with a difficult situation.   

This legislation is necessarily broad.  It must be broad because, should living wills be implemented in this state, 
they will need to reflect whatever the individuals who write them want them to mean.  They should also be 
accessible.  However, along with that accessibility there should be suitable protections.  Those protections 
should be enshrined in the process.  One of my concerns about the bill as it stands currently is that the two 
witnesses to a living will do not need to have any particular qualifications or expertise.  That means that the issue 
of coercion could arise.  Also, consideration for the magnitude of the decision being implemented may not be 
thoroughly worked through, depending on the two people chosen by the applicant as witnesses to sign the 
document.  If the decision did not please family members of the person preparing a living will, it could be an 
easy option to get two witnesses who the applicant knew would support the decision.  There might be little 
discussion or debate about what the decision might mean.  It would be my preference that one of the witnesses 
be a general practitioner.  Most people would have a doctor, and I hope we continue to live in a country in which 
everyone can have access to a doctor.  A requirement for one signatory to be a doctor would enable some level 
of consultation to occur, and some expertise to be injected into the decision-making process.  People need to 
understand, in advance of requiring it, the treatment decision they are making, the alternatives to it, and the 
consequences of it.  They may not fully appreciate the magnitude of the decision until they sit down for 10 or 
15 minutes with a medical professional.  It would be a minimum cost burden to society for a maximum benefit to 
the applicants and their families.  It would also go some way towards alleviating the concerns that some 
members have raised about suicidal people.  The suggestion has been made that a suicidal person could get a 
couple of mates to sign a living will, then attempt suicide and be taken to hospital and not revived.  That may be 
a mistake for that person.  If it were a requirement that one of the witnesses be a doctor, he or she would be in a 
better position to assess the state of mind of the person wishing to sign a living will.   
Other members have mentioned the issue of time limits.  That is something I would like to consider further, and I 
will leave my judgment open on it until consideration in detail.  We all know that medical treatment and 
technology change, and people’s wishes may change.  Certainly, the signatory, in preparing the living will, could 
impose a time limit, but if it were required by statute that a living will be re-signed every five or 10 years, that 
would be another protection the Parliament could put in place.  That is something we should talk about more.   
Another suggestion I have, which has also been raised by other members, is registration of living wills.  This is 
an integral aspect we should put in place.  A simple way to approach this would be to link living wills with the 
organ donation registry, although there are other mechanisms that could perform the same function.  If the living 
will exists without registration, the person’s wishes may not be met, because family, friends and medical 
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professionals may not be aware of those wishes.  That would be disrespectful to the person taking out the living 
will.  Secondly, registration would provide more confidence for the medical professionals and more accessibility 
of information about who holds a living will.   
Finally, the process must be accessible for patients and doctors.  I mentioned that everybody who wants a living 
will should be able to have one, but protection should be put in place.  It must be practical for doctors.  I do not 
like the idea of putting doctors in the predicament of not knowing whether someone has a living will, and of 
trying to interpret what is in it.  That brings me to the final comment I wish to make, about a pro forma living 
will.  I note that the material that was distributed to us by the Minister for Health refers to the documents being 
prescribed by regulation.  Some effort and detail should be put into preparing a comprehensive document that is 
clear, but if it is a little lengthy, that is okay.  It could be a check-a-box type of system with explanations in 
place.  If I were to have a living will, I could not imagine sitting down at a table and trying to think about what I 
would want to include in my living will.  Medico-legal documents are difficult and complicated for the most 
expert among us, so laypeople who want to achieve certain ends should be assisted in every way possible.  I 
hope that the regulations and the administrative processes that are put in place will make things easy for people.  
I will seek support for the amendments to the bill that I have mentioned to provide protections for patients and 
their families so that I can support the intent of the bill, which is to provide a legal right for patients to determine 
their own destinies. 
MR M.P. WHITELY (Bassendean) [9.45 pm]:  I begin by congratulating all members on the quality of their 
contributions.  I did not switch on to this debate until I heard the address of the member for Dawesville earlier 
today, which highlighted the breadth of this bill.  I thought that the bill related only to the right of the terminally 
ill to have their treatment wishes respected when they have lost the capacity to explicitly express them.  
However, as the member for Carine stated, the only reference to the terminally ill is in the second reading 
speech, not in the bill itself. 
The basic thrust of the bill as it stands is that individuals should have their wishes about their treatment respected 
even when they do not have the capacity to express those wishes.  Broadly speaking, but with some qualification, 
I support the thrust of the legislation.  I will seek to make some amendments during the consideration in detail 
stage, but I will support the bill at the second reading stage.  The specific concerns I have are with the breadth of 
the bill, which I will refer to in a moment, the process of registering a living will or an advance health directive, 
and the process by which clinicians are informed, particularly in an emergency situation, of the existence of a 
living will and the confusion that could be created if there is not a proper process for registering living wills. 

The first aspect I will refer to is the breadth of the bill.  I will talk about its application to three categories of 
patients: first, the terminally ill; secondly, those who, because of a permanent medical condition, have a 
permanent significantly deteriorated quality of life; and, thirdly, those who, because of temporary circumstances, 
have a deteriorated quality of life but could have improvement in the longer term.  A specific example that other 
members have referred to is people who have attempted suicide.  I say with absolute certainty that I support the 
application of this bill to the terminally ill.  I believe that they have the right to refuse life-prolonging 
intervention.  I believe that the wishes expressed in a living will for the terminally ill should be honoured.  In 
fact, I will go a step further and put on the record that, under very tightly controlled circumstances for the 
terminally ill, I am a supporter of the right to have positive interventions.  Under those conditions, I would be a 
supporter of voluntary euthanasia for the terminally ill.  However, the bill is not about voluntary euthanasia.  I do 
not have any concerns about its application to the terminally ill, and I make the point for that reason.  The second 
category of patients are those who have a permanent severe medical condition that permanently destroys their 
quality of life and who use an advance health directive to refuse treatment, including life-saving treatments.  I do 
not have any problems with the application of the bill for those people.  I realise that all sorts of possibly 
insurmountable problems could arise in trying to write definitions of the permanent destruction of quality of life 
and severe and permanent medical conditions that we may not be able to overcome.  Therefore, I am not sure 
that my concerns can be included in legislation.  Nonetheless, in an ideal world I would not have a problem with 
the application of this bill to those people.   

My specific concerns relate to the third category of people, particularly those whose quality of life, through 
temporary circumstances, has deteriorated.  They might be suffering from severe depression or have been 
through some sort of extreme personal trauma that temporarily destroys their quality of life but have a real 
prospect of a full or partial recovery.  It worries me that the bill ensures that living wills will apply to people with 
the prospect of a happy and healthy life ahead of them.  An extreme example is someone who attempts suicide 
and is brought unconscious into an emergency ward.  The treating clinicians might become aware of a living will 
that says, “If I lose the capacity to make a decision, I do not want any life-extending intervention.”  I am not 
happy with the application of a living will in those circumstances.  I would like intervention to occur.  It 
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concerns me that a young person, particularly, who experiences personal trauma or temporary traumatic 
circumstances might decide to take the terrible step of attempting to end his life but has been discovered in time 
for someone to save his life, but the existence of the living will prevents that.   

I have some problems with the broadness of the application of the bill.  The bill does not distinguish between the 
terminally ill and those permanently and temporarily without quality of life.  It is the impact of the bill on those 
temporarily without quality of life that I am particularly concerned about.  As I said, apart from the terminally ill, 
I am not sure that it is possible to discriminate sufficiently in legislation.  However, there are some avenues for 
improving the bill, some of which have been canvassed by other members.  As the member for Swan Hills 
indicated, the process of establishing an advance health directive should be tightened.  The legislation gives no 
guidance for how a living will should be structured.  I will be very interested to hear the minister’s response.  

My reading of the bill is that an individual could sit down with two other adults and have a living will witnessed.  
I would not feel competent doing that.  The member for Swan Hills has said she would not, and I do not know 
how anyone without medical and legal expertise would know how to write a living will.  I fear that we will end 
up with living wills that are unintentionally simplistic, with statements such as, “If I lose the capacity to make 
decisions, I want no life-extending intervention.”  However, a person’s true intention might be to deny any 
intervention if he has no chance of recovery; that is, he will not be able to talk, walk or care for himself.  That is 
quite different from receiving no treatment if he loses the capacity to make decisions.  A mechanism is required 
to help guide people through that process.  The member for Swan Hills referred to some sort of pro forma living 
will and the involvement of perhaps a doctor or even a trained counsellor to tease out the person’s true 
intentions.   

The second improvement that I would like made was flagged by the member for Kalgoorlie in his contribution.  
The member for Kalgoorlie referred to his desire for a register of living wills.  A register is needed for two 
reasons.  First, it will help formalise a guided process for the construction of living wills.  Secondly, it will 
inform treating clinicians whether a person has a living will, whether it has been validly prepared and whether 
the t’s have been crossed and the i’s dotted.  Unless we have a register and a formal process, exactly how will 
clinicians know, particularly in emergency situations, about the existence of a living will and whether they can 
be confident of its intentions?  I understand the arguments about not being overly prescriptive; however, it is not 
beyond our wisdom to have a guided process that assists people to construct living wills that reflect their true 
intentions.   

Another advantage of a guided, structured and registered process is that it will give people an opportunity to give 
formal consideration to the issue of organ donation.  Perhaps the living will process can provide people with the 
opportunity to express their wishes about organ donation.  A formalised and guided registration process may 
provide that spin-off benefit.   

Another change I would like considered is a cooling-off period.  I realise that there is an obvious problem with 
that because sometimes people will make living wills in a crisis situation, such as when they are about to go 
under the knife for a potentially life-threatening or life-quality threatening operation.  In those circumstances 
they may need to consider their future in the window leading up to their operation.  I understand the need for an 
exemption in those circumstances.  However, under normal circumstances when there is no foreseeable event, it 
would not do any harm to have a cooling-off period.  After people construct their living wills, they should be 
given a month or two, or whatever amount of time, to determine whether their living will truly reflects their 
views.  There should be a cooling-off process before the application of the living will, with the exception of 
those who are faced with a potentially life-threatening or life-quality threatening medical intervention in the 
future.  The benefit of a cooling-off period is that it will allow people to reflect on what they have put in their 
living will and ensure that they have gone beyond their immediate circumstances of trauma, depression or 
feeling that life is terrible and that if anything should happen to them, they would rather not be saved.  People 
need time to reflect on their living wills and to sign off on them again after a cooling-off period.   

The third possible adjustment, which was flagged by the members for Nedlands and Victoria Park, is a periodic 
review.  As a person’s circumstances change throughout his or her life, there must be some capacity for an 
automatic periodic review.  I think the member for Nedlands mentioned every two years.  That may be too often; 
perhaps every five years is more practical.  There must be some sort of process that forces people to reflect on 
their intentions.   

I value the contribution of the members for Central Kimberley-Pilbara and Avon.  However, I do not think this 
bill should be referred to a committee.  We should consider this bill as a whole house.  We should take the time 
needed to consider it as a whole.  The member for Cottesloe mentioned the idea of a week’s gap after the second 
reading debate.  That is an excellent idea.  If we need longer to get it right, we should take longer because there 
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is no hurry.  There seems to be enough goodwill and commonality in this chamber to progress the legislation.  
We should take the time to get the legislation right.  Let us take the time to do that together, rather than refer it to 
a committee.  As I indicated, I will be supporting the second reading motion.  However, I look forward to the 
opportunity to have some input over the coming weeks to how the bill is finally structured. 

Debate adjourned, on motion by Mr J.A. McGinty (Minister for Health). 
 


